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. | NTRODUCTI ON

The question of permitting multidisciplinary practices
(MDPs) has becone a hotly debated issue in the United States
| egal arena in recent years. Viewpoints vary widely on the
subject. Many are of the opinion that the nultidisciplinary
practice is the inevitable | egal business nodel of the future.?
O hers believe MDPs will |lead to the degradation of the |egal
pr of essi on.®

It is unusual for a client to have a problemthat a | awer
al one can address and solve. Clients often bring conplex and
mul tifaceted issues to their |awers. Business, estate or tax
pl anni ng, are excellent exanples of services that require or at
| east benefit fromthe expertise of non-Ilegal professionals.

Under the current regul atory schene, |awers and non-

| awyers® cannot share fees.® Consequently, clients with multi-



faceted probl ens cannot engage one professional service

organi zati on, but nmust retain a law firmand an accounting firm
i nsurance brokerage, financial services firm real estate

br okerage, or any one of a host of other professionals. This
situation increases the client's costs and creates nultiple
entry points for m scomruni cati on between organi zations.

The introduction of MDPs into the marketplace will change
that. A nultidisciplinary practice has the potential to deliver
a broad variety of professional services, providing its clients
Wi th one-stop shopping. MPs allow |lawers and non-| awer
prof essionals to comruni cate nore openly and work together to
address client issues. Clients are better served by having
experts from various professions addressing the problem
consistently and conprehensively. Cients may al so save by
bei ng able to purchase professional services in a package rather
than ala carte.

Thi s paper considers the issues surrounding
mul tidisciplinary practice and the inplications for small |aw
firms. It begins with an introduction of the concept of MNDPs
followed by a review of the current regulatory schene.® To
better understand the current state of NMDPs, this paper reviews
the history of the MDP in the United States and ot her
countries.’ It also examines the American Bar Association' s
stance on MDPs and recommends action that the organization
shoul d take to pronote the practices of small firms. However, a
conpr ehensi ve debate of the nerits of and objections to NMDPs

wi Il not be conducted, as a plethora of scholarship exists on
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the subject.® This paper assunes that nultidisciplinary
practices in one formor another are a part of the inevitable
evol ution of the legal profession.?’

Far frombeing a threat to small firnms and sol os, MDPs may
be the preferabl e avenue of professional growth for such
practitioners. Accordingly, this paper reviews the various MNP
busi ness nodel s that nay be available to law firnms. 1In
addition, the nost favorable MDP business nodels for small firns

operating under various regul atory schenes are exam ned. ™

1. THE BACKDROP

A. VWhat is a Miultidisciplinary Practice?

One aut hor has defined an MDP as “a partnership owned by
| awyers and non-| awyer professionals from other disciplines who

n 11

wor k together to solve client problens. In its conm ssion
report on the subject, the American Bar Associ ation has defined

an MDP as:

a partnership, professional corporation, or other
association or entity that includes |awers and non-
| awyers and has as one, but not all of its purposes
the delivery of |legal services to a client(s) other
than the MDP itself or that holds itself out to the
public as providing nonlegal, as well as |egal,
services. *

For the purposes of this paper, the termMDP will refer to a

partnership or other business organization collectively owned by
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| awyers and non-lawyers in which only the | awers provide |egal
services to clients.

Currently, all U'S. jurisdictions except the District of
Col unmbi a prohibit the formation of a nultidisciplinary
practice.” Despite the prohibitions, MDPs exist across the
United States. Many |awers work for accounting and managenent
consulting firms, real estate agencies, banks and | ending
institutions, and financial planning conpanies.' Consequently,
these | awers operate outside jurisdictional bans on MDPs.
Technically, they only provide | egal advice to enpl oyees of
their conpany rather than its clients.

Law firnms also hire non-lawers as enpl oyees or as third-
party contractors to performnon-|egal services for its clients.
These enpl oyees are not technically bound by a jurisdictions
ethical rules. However, their |awer enployers nust conply with

et hical rules governing | awers and non-lawer subordinates. ™

B. The Potential Benefits of NDPs

The i npetus behind the MDP novenent is the realization that
consuners of |egal services would prefer to retain a firmthat
can provi de one-stop shopping for a variety of professiona
services. Many areas of l|legal practice conpl enment other
prof essi onal services. For instance, estate planning my
i nvol ve the use insurance products. Legal business pl anning
conpl ement ed by accounting and managenent consulting services is
anot her exanple. NMDP clients would presunmably enjoy nore

conpr ehensive service if they were able to gather all of the



necessary professionals together, all focused on the client’s
I ssues.

Anot her benefit of the one-stop shopping concept of MDPs is
the potential cost savings to clients. A client will no | onger
need to pay allocated overhead costs for nultiple professional
service firms.” In addition, an MDP firm may be able to offer
toits clients a sem -custom zed package of services at a | ower
cost. Consequently, the client may be able to consult with
experts that m ght not otherw se be accessible or affordable,
resulting in a better solution to the client's problem

A multidisciplinary practice offers many potential benefits
to awers as well. An advantage froma |awer's perspective is
the ability to associate and practice with other non-Ilawer
professionals. This would allow, for exanple, a |lawer to
practice with a financial planner and insurance broker to build
full service estate planning boutique firm Such an arrangenent
woul d al l ow | awyers greater freedomin choosing career paths or
entrepreneurial opportunities. |In addition, such arrangenents
woul d provide an additional source of capital (i.e., non-Ilawer
partnership contributions) previously unavail able to
entrepreneurial | awyers.

Such benefits would not run solely to large | aw and
accounting firms, but would be available to small firns as

17

wel | . For small firms, one of the nost significant benefits of
an MDP may be the ability to expand their firms expertise
Wi t hout greatly increasing the nunber of lawers in the firm

For instance, to build expertise in financial planning in a
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traditional law firmwould normally require the comm tnent of
greater resources to hire or partner with a lawer with the
requi site credentials. In an MDOP, the firmcould hire a
certified financial planner w thout paying the prem um demanded
by a lawer with financial planning certification.™

Al t hough acceptance of MDPs has grown, significant
resi stance remains. As the next section points out, MNDP
detractors raise several issues in their opposition. Like
| awyers in general, lawers in small firnms are also divided on
the issue of MDPs. Some see MDPs as the dem se of the small
firm®™ Still others see it as the inevitable progression of the
smal |l firmpractitioner. Although the nuch of attention in the
| egal nedia has been on organi zations such as the Big Five

20

accounting firms,” the |largest potential growth (in terns of

sheer nunbers) may lie with small firns.

C. Current State of MDPs

All US. jurisdictions, with the exception of the District
of Colunbia, currently prohibit multidisciplinary practices.
Those jurisdictions enploy sone variation of Rule 5.4 of the ABA

Model Rul es of Professional Conduct, which states in part:

(a) Alawer or law firmshall not share | ega
fees with a non-lawer....

(b) A lawyer shall not forma partnership with a
non-l awer if any of the activities of the partnership

consi st of the practice of |aw.



(c) A lawer shall not permt a person who
recomrends, enploys, or pays the |lawer to render

| egal services for another to direct or regul ate the

| awyer's professional judgnment in rendering such | ega

servi ces.

(d) A lawer shall not practice with or in the
formof a professional corporation or association

aut horized to practice law for a profit, if:

(1) a non-lawyer owns any interest
therein...;
(2) a non-lawyer is a corporate director or
of ficer thereof; or
(3) a non-lawyer has the right to direct or
control the professional judgnment of a |awer.®
Essentially, Mdel Rule 5.4 prevents |awers fromform ng
partnerships with non-lawers if the firmw/ll provide any
measure of |egal services.

The District of Colunmbia is an aberration in its treatnent
of MDPs. It pernits firms to have non-lawer partners.?®
However, two restrictions have limted the effectiveness of this
nore permssive rule: (1) the firmmy only provide | ega
services (i.e., the non-lawer may only provide | egal support

services),”

and (2) the firmmnust |imt its practice to D.C
(i.e., the firmcannot have non-|lawer partners if it has
offices outside of D.C.).* Gven these restrictions, D.C. |aw
firms have been slow to take advantage of this limted

perm ssion to form MDPs.



D. The History of MDPs in the United States

The history of the ABA's opposition to MDPs is a | ong one.
However, when it issued the first Canons of Professional Ethics
in 1908, the ABA did not address the issue of MDPs.*” It was not
until 1928 that the ABA pronul gated Canons 33, 34, and 35, which
prohi bited MDPs.? Al though the | anguage has changed, these
provisions are, in large part, substantively the sane as the
nodern rules. Canon 33 prohibited “[p]artnershi ps between
| awyers and nmenber of other professions or non-professional
persons should not be fornmed or permtted where a part of the
partnership business consists of the practice of law ”* Canon 34
addressed fee sharing: “[n]o division of fees for |egal services
is proper, except with another |awer, based upon a division of

» 29

service or responsibility. Canon 35 dealt with | awers

pr of essi onal i ndependence: “[T]he professional services of a

| awyer should not be controlled or exploited by any |ay agency,
personal or corporate, which intervenes between client and
lawyer.... [T]he |l awer should avoid all relations which direct
the performance of his duties in the interest of such
internmediary.”*

These new rul es were not popul ar, however, and the Anmerican
| egal profession objected to the prohibition.® At that tinme,
fee sharing and partnershi ps between | awers and non-| awers was
not viewed as being unethical.*® In fact, F.W Ginnell, a
menmber of the Canons drafting conmttee, stated in his mnority

report that “aside from professional policy...there is nothing

i nherently ‘unethical’ in the formati on of partnerships between
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| awyers |l argely engaged in certain kinds of work and... sone

n 33

ot her form of expert. Despite the protests, the ABA broadly
interpreted the prohibitions contained within the Canons,
prohibiting nearly all forns of partnerships between | awers and
ot her professionals.* These restrictions even prohibited a
| awyer providing advice to non-1legal enployer regarding a
client’s affairs, a practice acceptable today or at |east
over| ooked. *

The ABA repl aced the Canons of Ethics with the Mdel Code
of Professional Responsibility in 1969, but many of the

prohi bitions paralleled its predecessor.® The portions of the

Model Code pertaining to MDPs now read:

DR 3-102 Dividing Legal Fees wth a Non-Lawyer
(A Alawer or law firmshall not share |ega
fees with a non-lawer...."
DR 3-103 Form ng a Partnership with a Non-Lawyer
(A) Alawer shall not forma partnership with a
non-|lawer if any of the activities of the
partnership consist of the practice of law *
Al t hough the ABA altered the | anguage, nost of the substantive
provi sions of the previous prohibitions remained in the Mdel
Code.
In 1983, the ABA replaced the Mddel Code with the Mde
Rul es of Professional Conduct. Again, “despite the technica
changes, the general prohibitions on MDPs, fee splitting, and

» 39

non-| awyer oversi ght were conti nued. The restrictions were
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now | argely consolidated into Model Rule 5.4.” Since the
promul gati on of the Mbdel Rules, Mdel Rule 5.4 has been adopted
in various forns in all 50 states.®

The recent debate concerning MDPs actually began with the
drafters of the Mbdel Rules in 1981. At that tine the ABA
Conmmi ssi on on Eval uati on of Professional Standards (conmonly
referred to as the Kutak Comm ssion) “considered and rejected
the traditional view that practicing | awers should be
prohi bited fromentering into business associ ations with non-

n 42

| awyers. Accordingly, the Kutak Conm ssion drafted a very

different Model Rule 5.4, which stated:

A |l awyer may be enpl oyed by an organi zation in which a
financial interest is held or managerial authority is
exerci sed by a non-lawer . . . such as a business
corporation, insurance conpany, |egal services

organi zati on or governnent agency, but only if the
terms of the relationship provide in witing that:

(a) there is no interference with the |lawer's
i ndependence of professional judgnent or with the
client-lawer rel ationship;

(b) information relating to the representation of
aclient is protected as required by [the rule on
confidentiality of information];

(c) the arrangenent does not involve advertising

or personal contract with prospective clients



prohi bited by [the advertising and soliciting rules];
and
(d) the arrangenent does not result in charging a

fee that violates [the rule on fees].®
The proposed rule was revolutionary in its thinking; it would
have essentially allowed law firms to sell stock or partnership
shares to the general public. Unfortunately for proponents of
MDPs, the ABA House of Del egates wholly rejected the proposed
rule when presented in the final draft of the Model Rules in
1982.* The proposed rule was subsequently rewitten into its
current form

After another decade of debate within the U S. |ega
comunity, the ABA | aunched the Comm ssion on Miltidisciplinary
Practice in 1998. Its objective was to reexam ne
mul tidisciplinary practice and nmake recommendations, if any, on
changes to the Mbdel Rules.® In February 1999, the Conmi ssion
recomrended to the ABA House of Delegates a “rel axation of the
prohi biti ons against sharing |l egal fees and formng a
partnership or other association with a non-lawer when one of

n 46

the activities is the practice of |aw Anong its fifteen
proposal s in the Recommendati on, the Conm ssion pressed for fee
sharing and the delivery of |legal services in a
mul tidisciplinary practice.”

After being tabled for further evaluation, the issue was
finally taken up in July 2000. At that tine, the ABA supported

a proposal reiterating the current ban on MDPs; the House of



Del egat es subsequently supported the ban and rejected the

Conmi ssion's reconmmendati ons.

E. MDPs Around the Wrld

It should be noted that the issue of MDPs is not just a
domestic affair. Many nations around the world have addressed
the issue of MDP or are in the mdst of doing so. |In fact, the
Big Five have nade significant inroads into the | egal profession
in a nunber of other countries, such as Australia, Canada,
France, Spain, and the Confederation of the |Independent States
of the former Soviet Union.” 1In visiting these countries, the
reader sees the concept of the MDP gai ni ng acceptance around the
worl d. This worldw de trend provi des assurance that it is not
only the U S. marketplace that sees advantages in permtting the

formati on of MDPs.

1. Canada

In many ways, the status of MDPs in Canada mirrors the
United States. The Big Five has pushed for relaxation of
ethical rules currently prohibiting MDPs.® Like their
counterparts in the U S., Canada’s | egal societies and bar
associ ations have al so decried the need to protect the | egal
prof essi ons core val ues.®™ However, the Canadi an Bar Associ ation
(CBA) has a nore progressive attitude than the ABA, and it has
recommended professional conduct rules that would permt fully
integrated MDPs.* The International Practice of Law Committee
(conmm ssioned by the CBA) has even issued a report stating that

“[l1]awers should be able to offer their services in any
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busi ness entity delivering services, so long as those services
conformw th applicable regulatory or other |egal

n 52

requirenments. In addition, nost of Canada’'s |egal societies
are affirmng the CBA's position. Legal societies have stated
“the Bar should focus on ensuring that [ MDPs] are regul ated so
as to protect the public”® and that “[a]ttenpting to ensure

| awyer control or a predom nance of |egal services is not
practical, will restrict |lawers’ choices and potential and w ||

1 n 54

be view as | awers sinply protecting their ‘turf.

2. Cermany

Since the late 1940s Germany has permtted | awers and
accountants to form MDPs.* In recent years, changes in the
rules allow | awers to form MDPs with an enunerated |ist of
prof essionals, including auditors, sworn-in accountants, tax

advi sers, and tax assistants.”

3. France

In France, the |egal profession has experienced a nunber of
changes. Anpbng the changes, French rules now permt accounting
firms to utilize captive law firns.” Despite the continued
separation of the entities, they nmay deliver service in unified

manner to a shared client base.®

4. United Kingdom

Al t hough the rules in the United Kingdom do not currently
pernmt fee sharing or partnershi ps between | awers and non-

| awyers, refornms in the 1980s have allowed themto devel op cl ose
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rel ati onships and formalliances.” 1In fact, such alliances may
of fer “package prices” for the provision of |egal and non-I|egal
services.® Like France, the U K. now permits accounting firns
to create or acquire “captive” firms to exclusively service
their client base.® 1In addition, the recent debate has
generated support for further relaxation of the ethical rules to
permt MDPs, although in a nore limted formthan di scussed in

the U.S. and Canada.

F. Overvi ew of the | ssues

Before a firmcan consider providing | egal services within
a multidisciplinary practice, |awers and non-lawers alike mnust
recogni ze and cope with the issues that have prevented MDPs from
becom ng a feature in the United States’ |egal |andscape. This
section addresses the primary issues raised by opponents of MDPs
as the obstacles to their acceptance. Proponents' responses to
t hese objections are discussed in conjunction with some
procedures or precautions |awers may take to address these

i ssues under various regulatory schenes.

1. Confidentiality and Privilege

One core values pillar of the |egal profession are
confidentiality and the shield of attorney-client privilege.
The Model Rul es of Professional Conduct state that a | awer nust
hold client secrets inviolate.® The protection of privilege is
intended to pronote candor and openness in attorney-client

communi cations.* Once privilege is properly invoked, documents



and ot her communi cations under its cloak are inmune from
di scovery.®

Confidentiality of client conmunications is a fundanent al
el ement in establishing and mai ntaining attorney-client
privilege.® Qher licensing professions, however, do not
require the same |evel of protection of their clients' secrets.”
Nor do courts necessarily extend the sane protections. The
ABA' s Conm ssion on Multidisciplinary Practice raises the issue
of confidentiality and attorney-client privilege as one of the
i npedi nents to renoving the ban on MDPs.® Specifically,
opponents are concerned MDPs will lead to erosion of this
protection.®” There is a fear that “courts wll not recognize
the attorney-client privilege in cases where client
communi cations to the | awer are disclosed to other enployees of
the MDP who do not provide |egal services.””

O her comentators do not believe that the formation of
MDPs will result in the erosion of attorney-client privilege. ™
In practice, confidentiality is often ignored.” Although the
formati on of MDPs mmy upset current presunptions regarding
confidentiality, many courts are de-enphasi zing the requirenent
t hat communi cati ons be made in confidence in order to allow the
i nvocation of attorney-client privilege.” Although an
abol i shment of the confidentiality requirenment may seem
unlikely, it is foreseeable that the circle of confidentiality

will be extended to non-lawer NMDP partners.” VWen it becane

necessary, just such an extension was granted to include



| awyers' secretaries, paralegals, and certain other third
parties without sacrificing attorney-client privilege.”

Wil e such a change may take tine to devel op, such a
concern need not necessarily prevent MDP formation. In this
case, it would appear that educating clients, non-I|lawer
partners and enpl oyees of this issue may help to alleviate this
concern. MDP | awyers should informthe client of the
possibility of waiver of attorney-client privilege of
comuni cations in the presence of or disclosure to non-|lawer
partners and enployees in the firm |If the client wants to
guarantee the privilege, ™ the lawer and the client may
structure their conmunications with non-lawers to preserve
confidentiality.

To truly resolve this issue, however, the ABA should
pronmul gate revised rules elimnating confidentiality as a
necessity for the establishnment and preservation of privilege.
It is the protection of privilege, not confidentiality, which
encour ages open and honest communi cati on between attorney and
client.” Such a change woul d have the added benefit of
elimnating the costly and difficult procedure of denonstrating

comuni cations were privileged during discovery.™

2. Professional |ndependence

Anot her pillar of the | egal profession is principle of
pr of essi onal independence, which requires that “lawers base

their decisions on the rule of |aw rather than on client

» 79

demands, external pressures, or profit notives. The concern



with MDPs is the belief that non-lawers may influence the
| awyer’ s provision of |egal advice.” The fear is that control
over a firmby non-lawers automatically limts |awers’
i ndependence. No |onger are | awers focused solely on | egal
i ssues, but now they nust “consider other client needs such as
busi ness strategy, medical problems, or family issues....”™
Model Rule 5.4 (prohibiting fee sharing) was designed to shield
| awyers from non-l awer partners exerting financial pressure
intended to influence the |awer’s |egal advice.®

Such argunments assune | awyers cannot exerci se i ndependent
judgnent in the provision of |egal services.®” It also presumes
that traditional law firnms render service w thout thought of
financial concerns.® "In reality, law firnms have always had to
wei gh the ethical duties to clients with the financial interests

85

of the firm" Lawyers already contend with these issues. NDPs
are unlikely to present |awers with new pressures unseen in
traditional |aw firmns.

When the professional rules of conduct eventually permt
MDPs, a requirenment that MDP partnership agreenents include a
| awyer independence clause may mtigate this concern. Such a
provision would permt a |lawer to provide | egal services
i ndependent of financial pressures and other considerations. It
nmust al so state that a | awer may not be punished in any way in
response to her provision of |egal advice and provide renedies
for any retaliatory acts. 1In the absence of MDP reform firns

form ng MDPs via contractual arrangenent or strategic alliances

may insert simlar provisions in their contractual agreenents.
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3. Loyalty

Opponents of MDPs al so raise the issue of client loyalty,
anot her core value in the |legal profession, as another obstacle.
Cenerally, non-legal professionals “view loyalty as an
i ndi vidual matter and as entirely subjective, whereas the | egal
profession views loyalty as a firmw de matter and one to be

” 86

j udged obj ectively. Consequently, the MDP may erode the |ega
prof ession’s concept of client loyalty.®

Regul ation of MDPs by the ABA may nitigate concerns over
client loyalty. The extension and enforcenent of rules simlar
to those governing the supervisory duties of a |awer over non-
| awyer subordinates (Mbddel Rule 5.3) may alleviate concerns over
conflicting standards of loyalty.®” The ABA shoul d pronul gate
rules requiring non-lawer professionals in MDPs to subscribe to

the | egal profession's standards for client |oyalty and accept

oversi ght.

4. Avoi dance of Conflicts of Interest

Anot her concern with MDPs is negotiating the differences
bet ween prof essional standards regarding conflicts of interest.
One of the nobst easily recognizable (and perhaps nost difficult
to overcone) exanples of this issue is the contrasting standards
utilized by accountants and those of |awers. The standards
used by accountants are nuch nore liberal. They need only to
recogni ze direct conflicts of interest, nmeaning two or nore
clients having directly adverse interests.® Lawers, however,

must also identify clients with indirect conflicts of interest.”
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I n addi ti on, accountants become concerned when their
interests are "too closely aligned with the client.” Lawers,
on the other hand, are apprehensive of close relationships to
third parties with countervailing interests to that of their
clients.® 1In addition, accountants may overcone all conflicts
of interest by gaining the consent of both parties, whereas
| awyers nmust recogni ze instances of “nonconsentable conflicts.”®

Per haps the sinplest solution to this dilemma is the
voluntary conpliance of accountants and other non-lawer
professionals in MDPs with the ABA's conflicts of interest
standards. This answer, however, may renove a nunber of
potential clients froma firms roster, which would otherw se be
serviceable by its non-legal partners and enpl oyees. Another
resolution may be to “require a conplete financial separation
bet ween entities that provide auditing services and entities
t hat provi de business valuation, consulting, and |egal

n 93

servi ces. Such a solution would require contractual alliances
as permtted under the current regulatory schenme in sone

ci rcunst ances.

5. Unaut hori zed Practi ce of Law

Opponents of MDPs al so rai se several other issues (not al
of which are addressed here), including client solicitation, pro
bono, and, nost significantly, the unauthorized practice of |aw
(UPL). Every state has incorporated a UPL provision into its
statutory schene.® These statutes prevent |awers from

practicing in jurisdictions where they are not adnmtted to the
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bar and non-lawers fromrendering | egal advice. Opponents fear
that MDPs will encourage UPL and | ead to further encroachnent
upon the | egal profession by non-I|awers.

That fear has lead to great criticismof the practices of
| awyers in the enploy of the Big Five accounting firns. Mny
believe that those | awers are engaged in UPL under the current
regul atory scheme.® Attorneys working for the Big Five and
ot her non-|egal enployers insist that they are nerely acting as
busi ness consultants. As added insurance, it is standard
practice for such firnms to "provide their clients with a
di scl ai ner stating that their work does not constitute a valid

» 96

| egal opi nion. Despi te opponents’ criticisnms, the Big Five's
practices parallel those occurring in national, regional, and
| ocal real estate brokerages, tax consultancies, and financi al
pl anni ng conpani es.

As with many of the issues raised, the regul ation of non-
| awyers working in such practices may overcone the concerns of
unaut hori zed practice of |aw by non-lawers in MDPs. As
proposed by the Kutak Conm ssion, non-|lawers' NMDP activities

coul d be regul ated under the | egal ethics scheme and require

themto performto standards required of |awers.

[11. SMALL FIRVS AND THE RI SE OF MULTI DI SCI PLI NARY PRACTI CES

A. Inplications of MDP for Small Firns

As di scussed above, there have been many issues raised in
opposition to permitting the formation of MDPs. * Many in the

U. S. legal community have reexam ned these argunents (as have
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their counterparts in countries around the world) and | earned
that these issues are not insurnountable. MDP proponents
di sm ss many of these objections as econoni ¢ protectioni sm of
the | egal profession and opposition by large law firnms
represents anticonpetitive behavior.*” Opposition also stens
fromthe irrational belief that |lawers and their ethical rules
are inherently better than other professionals.®” Non-lawers
are sonetines viewed as a potential corrupting influence on the
integrity of |awers.™™

Thi s author believes that a significant portion of the
opposition stenms from | awers’ sincere concern for the ethical
integrity of the legal profession. However, nmuch of the
apprehensi on towards MDPs may be attributed to econom c
protectionism™ Wth many of the |argest accounting and
managenent - consulting firnms positioned to conpete with
traditional law firnms should MDPs receive the nod, many firns

02

have reason to worry."’ Large netropolitan law firnms will have
to conpete directly with organizations many tinmes their size
with vastly superior resources and back office support.™ In
addition, the major accounting and consulting firms already have
wel | - established working relationships with nearly all of the
| argest conpanies with operations in the United States. These
same conpani es constitute a significant portion of |large |aw
firms’ client base.

Al t hough not immune to the dangers of a changi ng

mar ket pl ace, the small law firm should see MDPs as a trenendous

opportunity. Miltidisciplinary practice represent an
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extraordinary opportunity for small firns to expand their
practices, enter new markets, and develop firm expertise and
specialties. Small firnms do not conpete for the sane clientele
as large netropolitan firms nor, consequently, with the Big Five

104

when MDPs are permtted. Al t hough potential conpetitors nmay
exist inasmll firms |ocal market, they will generally be
| ess prepared to introduce |egal services than the Big Five.™
To be certain, MDPs will significantly change the provision
of legal services at the local level. Small firns may see
i ncreasing conpetition fromlarger firns aggressively grow ng
their practice and seeking their piece of the MDP pie.”™ In
recent history, consolidation in the | egal profession has
denmonstrated the vulnerability of small and mid-sized firns.
However, MDPs nmay be an opportunity for those firns to exercise
the | essons | earned from consolidati on.
| rrespective of when the rules governing MDPs change, small
firms should begin preparing for the MDP marketplace. Firnms may

begin by reevaluating their position in the marketplace and

formng a checklist, simlar to the foll ow ng:

1. Eval uate the current practice. Firns should
first inventory and evaluate their core areas of |ega
conpetency. Then exam ne the goals of the practice
and eval uate their progress in achieving those goals.
Firms should then determ ne whether the goals are

appropriate in the NMDP market pl ace.



2. bt ain feedback fromcurrent clients. Begin
soliciting information fromthe firms current clients
to learn what they anticipate needing fromthe | aw
firmand other professionals in the future. Determn ne
whi ch aspects of the firms service with which clients
are nost pleased. Learn what inprovenents in the

" Determ ne

firms service clients would |i ke made.
what additions to the current services provided would
add the nost value for clients.

3. Reeval uate the m ssion of the firm Reexam ne or
devel op the mission statenent for the firm Consider
how t he practice nmay deepen or broaden its expertise
to growits client base. Evaluate the current nenbers
of the firmand consi der whether anyone has the
training or education that would pernmt themto earn
ot her professional certifications, such as financi al

pl anni ng or securities broker. Then determ ne whet her
such certifications would help the practice to grow
its client base.'

4, Begin building strategic alliance with other
professionals. List the professionals the firm
retains or otherwise interacts with on a regul ar

basis. Determne if there are certain professions or

i ndi vidual s that may conpl enent the current practice.
Eval uat e whet her such services would attract new
clients or garner nore business from existing

clients.'®



5. Seek |l egal ethics and nal practice counsel. Wen

creating alliances with other professionals, seek

advice froma | awyer specializing in mal practice and

| egal ethics to structure the alliance.™

Regardl ess of the changes that occur to the | egal
prof essions ethical rules, the growth of coordi nated service
organi zati ons under the current framework will require the
average small firmto contenplate ethical considerations nore
often as their interaction with non-|egal professionals
i ncreases. Wthout the enornous overhead and organi zati onal
conplexities of large firns, small firns can adapt nore quickly
to service the needs of their clients “within the confines of the

» 111

appl i cabl e et hical framework.

B. Potenti al NMDP Busi ness Mbdel s

Al t hough the ultinmte outcone of the MDP debate in the U S
is uncertain, it is evident that marketplace is seeking the
benefits of MDPs. Regardless of the regulatory franmework
chosen, |awyers and non-|lawers alike will continue to package
their services within the ethical guidelines provided.

In its study of multidisciplinary practice, the ABA
Conmm ssion on Miultidisciplinary Practice outlined its
conceptualization of five different business nodels for the
delivery of various professional services. Although the
structure of coordinated service organizations may be infinitely

variabl e, these nodels allow for a general classification. To



determ ne which presents the greatest opportunity for small |aw

firms, this section exan nes the various nodel s.

1. The Cooperative Mdel

The first nodel discussed by the Commi ssion on
Mul tidisciplinary Practice (the Conm ssion) was the Cooperative
Model . This nodel does not require any changes to Model Rule

5.4."™ The Conmission went on to say:

The prohibitions against fee sharing and partnerships
with non-lawers would continue.... Lawers could work
with non-|lawer professionals whomthey directly
retain or who are retained by the client.... [Alny

| awyer having direct supervisory authority over a non-

| awyer professional would have to take steps "to
ensure that the person’s conduct is conpatible with
t he professional obligations of the |awer,"
especially with respect to the obligation not to
di scl ose information relating to the representation
and the protection of work product.™
The Cooperative Mdel is not technically an NMDP
because it does not involve sharing |legal fees or the
provi si on of other professional services. As a result,
t hi s busi ness nodel is perm ssible under the current
regul atory schene. 1In fact, nost U S law firns currently

enploy this nodel. Law firns commonly hire paral egal s,

secretaries, and other office support staff to work on
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behal f of its clients.™
accountants and ot her professionals to perform specific
tasks for its clients. Although it does not allow the
provi sion of other professional services, law firnms can
hire non-|l awer professionals to performcertain work in

its provision of |egal services. An exanple would be the

retention of an accountant to audit a legal client’s books

during the performance of due diligence or the provision of

tax advi ce.

2. The Command and Control WModel

The Commi ssion conpares the Conmand and Control Mde

the type of organization pernmtted under the District of

Columbi a’s variation of Mddel Rule 5.4. Under such a rul e,

| awyer is permtted:

to forma partnership with a non-lawer and to share
| egal fees subject to certain clearly defined
restrictions. For exanple, the law firmor

organi zati on nust have as its sol e purpose the

provi sion of legal services to others; the non-|awer
nmust agree to abide by these rul es of professional
conduct; the lawers with a financial interest or
manageri al authority nust undertake to be responsible
for the non-lawer participants to the sanme extent as

if non-lawyer participants were | awers under Rule

In addition, law firms may retain

to

a



5.1; and these conditions nust be set forth in

writing. ™

The Command and Control Model is not a true NMDP due to
the fact that a firmcan only provide |egal services and is
not permtted to provide any other types of professional
services. As discussed earlier, this business nodel is
currently only permissible in the District of Colunbia.
Al though this nodel is far fromideal, it would permt |aw
firms to partner with non-lawers and utilize sources of
capital previously unavail able. Such a regulatory schene
coul d even conceivably permt otherw se conventional |aw
firms to incorporate and sell stock to the general

public. '

3. The Ancillary Business Model

In utilizing the Ancillary Busi ness Mddel (ABM, a separate
busi ness entity, distinct fromthe law firm exists to provide
non-1 egal professional services, such as accounting or

consul ting services.™

Lawers (or law firms) and non-l awers
own and manage the ancillary business. Wen working for the
ancillary firm lawers nust informclients that they are not
providing legal services and that the law firmis a distinct

entity.

The firns nust informclients that they may retain
the services of the law firmand not the ancillary and vice
versa.

There are drawbacks to the Ancillary Business Mddel. For

i nstance, this arrangenent requires the creati on and mai nt enance
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of two distinct business entities and the incurrence of the
acconpanyi ng costs. Such a structure requires duplication of
effort in maintaining two financial records, sets of accounts,
client records, and other business support functions, which

i ncl udes hol ding separate nmanagenent mneeti ngs.

Despite the di sadvantages to the ABM it may represent a
great opportunity to small firns. The ABM does not represent a
true MDP because |egal fees are not shared with non-lawers.
As a result, the ABA permts this business nodel under the
current regulatory schene. Due to the separation of the
busi ness entities (which includes client education on the
services provided by each firm, the ABMis also able to
overconme the other ethical hurdles raised by opponents of MDPs.
Thi s organi zational structure has the added benefit of allow ng
t he non-lawyers to continue to follow their profession's nore
i beral conflict of interest standards. This allows themto
service clients that would otherw se violate |egal conflict of

3

i nterest standards.™ Assuming the additional costs of

mai ntai ning two distinct entities is not overwhel m ng, the ABM
represents an opportunity for small law firnms to build close
wor ki ng rel ati onshi ps with non-lawer professionals. As a
result, such an organization will be well prepared to forma
true, fully integrated MDP when finally permtted by the | egal

profession's ethical rules.



4. The Contract Mbde

Under this nodel, a law firm woul d establish a contractua
relationship with an independent professional services firm
The Commi ssion envisioned that such contracts m ght provide
t hat :

(1) the law firmagreeing to identify its affiliation

with the professional services firmon its |etterhead

and business cards, and in its advertising (e.g., A &

B, P.C., a nenmber of XYZ Professional Services, LLP)

(2) the law firm and the professional services firm

agreeing to refer clients to each other on a

nonexcl usive basis; and (3) the law firmagreeing to

pur chase goods and services fromthe professiona

services firmsuch as staff managenment, comruni cations

technol ogy, and rent for the |leasing of office space

and equi pnent . ***

Under such an arrangenent, the law firmremains a distinct and
i ndependent entity under the ownership and operation of the

® The firns' contractual relationship mght require

| awyers.
that they refer clients to one another nonexcl usively, |eaving
both firnms able to accept clients i ndependent of the other
firm® Simlar to the Ancillary Business Mdel, the Contract
Model has the benefit of allow ng the non-lawers to continue to
follow their profession's nore |iberal conflict of interest

st andar ds.

The Contract Model represents a true NMDP because of the

i ndirect sharing of | egal fees and the provision of professional
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services other than | egal counsel.™ The Conmi ssion noted that

this is the business nodel utilized by the Big Five in providing

8

| egal services to their clients.™ However, the ABA certainly
has not approved of such arrangements. Many NDP opponents cl aim
that the Big Five are violating the fee sharing provisions and
are engaged in the unauthorized practice of Iaw ™

The Contract Mddel definitely stands as an inproved
busi ness nodel to those acceptabl e under the current regul atory
schene. It allows the firnms to contractually share the costs of
of fi ce support functions, office space, and equipnent. It nmay
al so broaden each firms client base through nmutual referrals
and adverti sing.

Despite its advantages, the use of this business nodel
remai ns contentious. The Big Five's ability to enploy it is
likely a function of their econom c and political influence
rather than tacit approval of such arrangenents. Should a
jurisdiction choose to strictly enforce its fee sharing and UPL
provisions, a smaller firmmy have difficulty defendi ng agai nst
such an attack. Under the current regulatory scheme, smaller
firms are well advised to seek counsel specializing in

mal practice and |l egal ethics before attenpting to utilize this

nmodel .

5. The Fully Integrated Mdel

The Fully Integrated Model (FIM envisions only an
i ntegrated professional services firmw thout a distinct |aw

firm Such a firmnmay contain:
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organi zational units, such as accounting, business
consulting, and |legal services. It [offers] "a
seam ess web" of services, including | egal services.
The | egal services unit may represent clients who
either (1) retain its services but not those of any
other unit of the firmor (2) retain its services as
wel |l as the services of other units in the firm In
the case of (2), the legal and nonl egal services may
be provided in connection with the sane matter or
different matters. ™
Al t hough cl early unacceptabl e under the current
regul atory scheme, FIM may represent the best business
structure for small firnms when it becones perm ssible.
This structure presents the fewest barriers to entry into
t he MDP mar ket pl ace. Consequently, smaller firnms with | ess
capital are able to open their doors to clients seeking
br oader or nore conprehensive professional services. FIM
allows a firmto fully share the profits and costs across
| egal and non-legal service units w thout maintaining
separate business entities and incurring the acconpanyi ng

costs.

C. Recommendations on the Regul ati on of NDPs

For the small law firm the Fully Integrated Mddel as
defined by the ABA's Commi ssion on Miultidisciplinary Practice

presents the greatest opportunity. Such a framework woul d all ow
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small firms access to new markets and new sources of capita
previously inaccessible. It also provides the fewest barriers
to entry as the formation and start-up costs are lowrelative to
t hose present under other forns of NDP regul ation.

The Kutak Conmmi ssion’s Proposed Mbdel Rule 5.4 from 1983 is
the best platformto |aunch nultidisciplinary practices in the
U.S. ™ The proposed rule sinply and el egantly establishes an
ethical framework for governing multidisciplinary practices. It
al so has the effect of bringing MDPs under the ABA' s et hical
unbrell a and provides an avenue for nonitoring such firns.

The Kutak Conmm ssion's proposal also presents small firns
with a nore manageabl e regul atory burden. Alternate regul atory
schenmes may still allow for coordinated service organi zati ons,
but the resulting conplexity of the systemmay tax the resources
and expertise of smaller firms. As a result, only larger |aw
firms may have the resources to conply with the conpl ex ethica

and organi zational requirenents.

| V. CONCLUSI ON

It is not difficult to see the nmany indicators signaling
that the marketplace is seeking a coordinated professional
services firm The worldwide trend is the relaxation of
prohi bitions against nultidisciplinary practices. Cients see
the benefits of |ower cost, nore innovative and conprehensive
service offerings, and greater choice in determning a

prof essi onal service provider. Lawers and non-lawer



professionals will have greater freedomin choosing their career
pat hs and entrepreneurial opportunities.

Mul tidisciplinary practice represents a trenmendous
opportunity to small law firms. Small firns are best positioned
to take advantage of MDP because they |lack the enornous overhead
and the entrenched power structure of large law firnms. Their
size gives the small firmthe ability to adapt nore quickly to a
changi ng marketplace if they are prepared. Small law firns
shoul d not fear the comng of the MDP, but enbrace it. MDPs can
be a tool to revitalize and grow small |aw practice while
providing better service their clients. Sixty-three percent of
attorneys in private practice are in small firms or solo

2

practices.™ Gven that statistic, the devel opnent of the NMDP
by small firns has the potential to revolutionize the provision
of | egal and other professional services at the |ocal |evel.
Finally, nmultidisciplinary practice also represents an
opportunity for the ABA reestablish itself as a visionary |eader
of the Anmerican |egal community. Sone jurisdictions have begun
to grant the ABA | ess deference in formng rules for their
bar. ™ The ABA nust reassert its leadership in forming ethical
guidelines. The ABA is best able to fornmul ate a conprehensive
and coherent ethical framework on which jurisdictions can
pattern thenselves. It is also an opportunity for the ABA to
show that it is not given over to econom c protection of |arge
firms. In pronoting MDPs, the ABA will denonstrate that it

recogni zes the inportance of guiding the evolution of the

American | egal profession, including the devel opnment of the NDP.
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