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Scottsburg, Indiana, located just North of Louisville, Kentucky boasts a population of just over 6000.
  Not your typical wireless hot spot, but when the community faced the prospect of losing a Chrysler repair shop and its sixty employees because of a lack of affordable broadband access they set to the task of finding a solution.  The solution involved a power company with excess broadband on its fiber optic network, wireless technology, and a $385,000 investment.  The result is the cost of business speed internet access dropped 750%, the local school saves $6000 per month in telecommunications costs, and the community keeps local jobs that are dependent on broadband access.  Communities need affordable broadband services not inadequate, overpriced legacy services. 
Local governments need the option to offer wireless broadband service.  Congress should pass Senator Lautenburg's and McCain's bill to "preserve and protect the ability of local governments to provide broadband capability and services."
  Congress should reject any federal legislation designed to curb a municipality's ability to offer wireless internet access. 
The Problem: A National Digital Divide
As of October of 2003 forty-five percent of Americans did not have internet access.
  Only twenty percent had access to broadband.
 The cost of a year of broadband access exceeds the cost of a new computer.  Broadband deployment in the United States has been a frustrating disappointment.
  The United States ranks twelfth in the world in getting broadband to its residents.
 Further, racial minorities, and low-income individuals disproportionately represent those without access.
 Lack of access to this powerful tool for maintaining social networks and helping individuals with big decisions has led some communities such as Chicago and Philadelphia and at least 70 more to enter or consider entering into the business of providing internet access.
 
  Wireless technology improvements have made providing inexpensive internet access to millions of people a viable goal.  Such initiatives however are under attack on many fronts at all levels of government.

When Philadelphia began its consideration of such a project, Pennsylvania created a law that required political subdivisions to first offer the incumbent carrier an opportunity to implement the city's plan.
  Such bills are not uncommon; both houses in the state of Texas passed a bill forbidding a municipality from offering to the public any telecommunications or information service.
  Some Federal policy makers have joined the anti-broadband campaign.  Representative Sessions proposed Preserving Innovation in Telecom Act, which would prevent any state or local government from providing any telecommunication, information, or cable service in an area where a "substantially similar" service is offered.

The resistance to municipal broadband comes stems from three sources.  First, opponents to municipal broadband underestimate the importance of broadband and the impact it has on a community.  Second, opponents misunderstand the nature of broadband and therefore overestimate the ability of a free market to deliver the benefits of broadband to communities.  Third, opponents of the bill doubt the ability of municipally-owned telecommunications to fairly compete in a free market.  First, this article demonstrates the real importance of broadband.  Second, this article examines the current state of the law and its impact on the municipal option.  Third, this article looks at the Community Broadband Bill.
The Impetus: A Power Tool for Democracy, the Economy, and Education
Government involvement


The internet has a positive impact on constituent participation.  The internet is becoming increasingly important in distributing information that traditional forms of media used to provide. The "big three" have significantly reduced their coverage of political events.
 This is concerning because the distribution of political information is fundamental to a well functioning democracy.  The internet is partly filling the void left by traditional media.   An informed person is more likely to become involved in an election.  Access to election information via the internet increases the likelihood that an individual will become involved in an election.
  More information about political leaders and issues makes the process more transparent, fostering trust in the process.  Internet use has a positive effect on civic engagement and trust in government.

Most importantly those that are most likely to lack internet access (people with low income or education) are least likely to take part in the political process.
 Lesser participation in the political process by those with low levels of income and education leads to disproportionate representation of those with greater social advantages.
  Increasing access to the internet will lead to better representation of those that are currently under represented and greater efficiency in representing those that already have a voice.

Economy


Investment in public infrastructure is at the heart of productive, vibrant communities.
  The expansion of local internet access has real potential to enhance local economic growth.
  It opens markets and brings together market participants, lowers transaction costs, and makes prices more transparent.
  Investment in broadband infrastructure is more important than the buildup of older forms of infrastructure. 
  Broadband availability has a substantial positive impact on total employment, business and IP sector growth.
  Broadband lowers entry barriers for new firms and encourages self-employment.
 Return on broadband investment is nearly three-fold.
  In a study done on Lake Country, Florida, which invested millions of dollars into deploying a broadband network, Ford and Koutsky found that the county experienced a doubling of economic growth relative to other similar Floridian counties.
  Communities need broadband not just to compete, but to survive.
Education


Internet access in general, and wireless broadband in particular have great potential in improving education.  Education does not stop at the door of the local school, and many of the benefits of having broadband inside the classroom readily transfer outside the classroom. There are at least four benefits broadband can offer both inside and outside the walls of the school: improving the learning experience, increasing the ability of inter-institutional collaboration, reducing administrative costs, increasing access to education.
  On a more individualized level, some scholars have concluded that access to the internet both at school and at home have become necessary to the development of the skills that comprise "being educated" in the 21st century.

State of the Law on the State of the Art

The deployment of broadband is essential to building a strong community and a strong nation.  Restricting the deployment of broadband slows the progress of broadband deployment.  What follows in this section is a brief rundown of the potential legal barriers to municipal deployment of broadband. 

Nixon v. Missouri Municipal League 541 U.S. 125
Section 253(a) of the US code prohibits states from keeping "any entity" from providing telecommunications service.  Nixon reached the court after the Missouri Municipal League challenged the FCC's decision not to preempt the State of Missouri's newly-passed law preventing political subdivisions of the state from offering telecommunications service for sale.
 The issue that arose is that §47 US 253(a) prevents any State from "prohibiting the ability of any entity to provide any interstate or intrastate telecommunications service."
 The Court interpreted §47 USC 253(a) and defined "any entity" as not including political subdivisions of the state.
 The effect is that municipalities are not protected from state exclusion to entry by §47 USC 253(a).

Preserving Innovation in Telecom Act of 2005

The Preserving Innovation in Telecom Act of 2005 introduced by Mr. Session would prevent State, local governments, or any entity affiliated with government from providing any telecommunications, information or cable service " in any geographic area within the jurisdiction of the government in which a corporation or private entity not affiliated with the State or local government is offering a substantially similar service."
  The language of the act is broader than that of the State of Missouri's act at issue in Nixon. It prohibits not just political subdivisions of the state, but any entity "affiliated" with government from providing a range of services that is broader than those at issue in Nixon.  The language of the act is at the same time narrower in scope because it applies only when a corporation or private entity is offering a "substantially similar service."
State Statutes


The State of Missouri's statute "prevent[s] political subdivisions of its state from providing or offering for sale, either to the public or to a telecommunications provider, a telecommunications service or telecommunications facility used to provide a service or telecommunications facility[.]"
  Many states have passed or are considering laws similar to that of Missouri.  For example, when the city of Philadelphia considered implementing a wireless program the state passed a law that prevented a political subdivision or any entity established by a political subdivision from providing to the public for compensation any telecommunications services.
 As a third example consider bills passed by both the Texas House and Senate, the language of the house providing that a "municipality or municipally owned utility may not, directly or indirectly, on its own or with another entity offer to the public...any telecommunications or information service[.]"

The Municipal Solution


What is this municipal solution that seems to be in the sights of so many law makers? The basic premise of a municipal wireless network is simple: local government creates a means to provide broadband internet access to the public through the use of radio technology.     The government's current definition of broadband is transfer speeds above 200 Kbs for the last mile of transmission.
  The last mile is the link between a client (you) and a node that connects to the internet.  The advances in price and capability of wireless services have dramatically lowered the cost of installing capacity over the last mile and into the house.
  The trouble with the government's definition of broadband is that it is based on legacy technology that is quickly becoming antiquated.
 Any discussion of broadband policy should be based not on the abilities of antiquated legacy equipment, but on the requirements of projected uses.  Effective use of broadband would allow voice over IP, virtual offices, and high quality video.
 Such uses would be best served by connection speeds over 10Mbps, although some experts consider anything over two 2Mbps as broadband.
  Execution of a wireless plan often requires extensive investment in some type of infrastructure which will be the link between wireless clients and the internet.  Additionally, networks have ongoing maintenance and support, repair, and administration costs.
The Current State of Law and Municipal Options

 
The FCC, supported by the Supreme Court's decision in Nixon, has decided not to preempt state laws proscribing municipalities from entering the business of providing broadband service.   A key assertion in the court's analysis was that it did not want to create a "national crazy quilt" where municipalities in one state were protected by §253 and municipalities in neighboring state were not. 
  The court is standing too far from the national picture to see that municipal law, and indeed our system of government is something of a "crazy quilt" with each state having particularized laws setting forth the powers and limitations of local government.
  

Regardless of the criticisms of Nixon, the case is good law, and the practical result is that for now, this is a battle that must be fought on state, rather than federal turf.  However, Nixon did not completely wash the protections of §253(a) from municipal sands.  The residue of protection that remains turns on the line between "political subdivision and "independent entity" as determined by state law.
 If §253(a) prevents states from erecting barriers for "independent entities," it seems that the state would still be free to erect barriers to municipalities owning "independent entities."  Even §253 includes municipalities in the definition of "any entity," no barrier to entry doesn't necessarily mean that a municipality is authorized to enter the broadband industry.
  

The Residual of §253 Protection After Nixon


Nixon did not resolve the issue of whether §253 preempted municipally owned utilities chartered as independent corporations or some other affiliated entity.
 The FCC will likely preempt any state statute that raises a barrier to entry to this type of entity. Chairman Kennar and Commissioner Tristani expressed such an opinion when they denied the Missouri Municipal League's petition for preemption:  "We do find, however, that if a municipally-owned utility has an independent corporate identity that is separate from the state, it can be considered an entity for which 253 preemption is available." Further support for this idea is found in Commissioner Ness' separate statement from the hearing:

"[T]oday's decision not to preempt a Missouri statute does not indicate support for a policy that eliminates competitors...municipal utilities can serve as key players in the effort to bring competition to communities across the country, especially those in rural areas...I urge states to adopt less restrictive measures, such as separation or nondiscrimination requirements, to protect utility ratepayers or address any perceived unfair competitive advantages."

The FCC understands municipally-owned utilities as pro-competitive, furthering Congress's goal in the 1996 Telecommunications Act by increasing competition in telecommunications to the benefit of the consumer.  The issue given the holding in Nixon is:  what is test the to determine when a utility owned by a municipality has ceased to be an entity of the state?
The Line Between "Political Subdivisions" and "Independent Entity"

"Any entity" in §253(a) excludes any entity that exists as a "political subdivision." 
 Black's law dictionary defines "political subdivision" as "a division of a state that exists primarily to discharge some function of local government."
  Under a primarily to discharge a governmental function test, it seems no entity created by a municipality to provide telecommunications would ever receive §253 protection.

The test is not as restrictive as the definition given in Black's law dictionary.  The line has been drawn in two major types of cases: Those involving government privileges and those involving government obligations.
  If an entity meets the latter standard for "not government" it should be included in the § 253 definition of "any entity" because no governmental entity can be immune from constitutional obligations.
  To put another way, it becomes clear that the entity is no longer a mere convenient agency for exercising State power when it is no longer encumbered by the burdens of the Constitution.

In Lebron v. National Railroad Passenger Corporation the court set about the task of determining whether Amtrak, an entity created by the government, was separate from the government for the purpose of determining Amtrack's First Amendment obligations.  While this case involves the Federal Government and whether an entity it has created is free from the obligations of the constitution, the principle are the same. To the extent state law affects the issue, the Federal test should be determinative because 253 is a preemptive Federal law.  
Lebron articulates a two-part test for determining when a corporation is part of the government for Constitutional purposes. First, did the government create the corporation by law for the purpose of furthering governmental objectives? Second, does the government exercise control over the corporation by retaining permanent authority to appoint a majority of the corporation's directors?
  The second prong of the test has been open to some interpretation.  At least one court has interpreted the second prong not in terms of "retaining the ability to appoint a majority of directors," but in terms of "controlling" the entity.
 
In a slightly different situation found in Illinois Clean Energy Community Foundation v. Filan, where state was trying to compel an entity it created to turn over the entity's funds.  The brought suit entity asserting the action was an unconstitutional taking.  The court held that the state did not have control over the entity in a system where there were six trustees, one of which was appointed by an outside private corporation, and the other five of which who were appointed by the governor, speakers of the house and senate, and the minority leaders of the house and senate.  The court reasoned there was no state control over the entity because even if the governor exercised control over the two of the appointers this would still not constitute control.

There are three lessons to take from Filan.  First, while a majority of government officials may appoint directors to a corporate board, when the appointers are from different branches and political parties, the government is not necessarily controlling the corporation.  Second, courts may focus less on the means of control, e.g. "by appointing a majority of directors," and more on whether actual control exists. Third, Filan offers an example of the consequences of devolving control away from the government entity.  The entity that the state created and funded refused to comply with a demand to turn over 125 million dollars to the states general fund.  The court noted that the directors owed no duty to the state, but rather they had a fiduciary duty to the company to protect its assets.


Livestock Marketing Association v. US Dept of Agriculture also indicates more than mere appointment of a majority of directors is important, and what the courts are looking for is actual control and connectedness. 1) The status of board members as private individuals rather than government actors is relevant in determining whether the government has control 2) the fact that the government retained control on whether to certify individual board members as "qualified" for duty did not serve to end the separation between the government and the corporation. 3) The board's is accountability (or not) to a government organization has weight to the issue of whether control is being exercised 4) sources of financing 


The lessons from Lebron and its progeny, while less than clear, do provide some guidance in setting up an entity that will receive §253 protection.  Under Lebron, municipalities can bring their telecom corporations under the protection of §253 by creating a corporation and not retaining the permanent authority to appoint a majority of the corporation's directors.

More specifically there are five points to take from this line of cases.  First, absolute control must be temporary.  The exact amount of time that a municipality can retain control is uncertain, but however it seems absolute control no longer than is necessary to get the corporation in operation might be the goal.  Second, the controlling party of the municipality must not retain the power to appoint more than fifty percent of the board of directors. Third, it is unlikely that appointing less than fifty-one percent of the board makes the corporation separate from the government in all cases.  That is, if a court finds actual control it is being exercised by the municipality even though there is literal compliance with the test articulated in Lebron,  the entity may not be within the protection of §253.  Fourth, members of the board should not be municipal employees. Fifth, it may be appropriate for some extension of the municipality to retain a pro forma certification duty in qualifying members of the board of directors.  Fifth, municipalities need to keep in mind that appointees of the board owe fiduciary duties to the corporation.

Problems with the §253 Option


While municipalities may be able to create for themselves an option that is protected under §253, the creation of such an entity is not necessarily a great option for communities.  First, it is unclear exactly how much "actual" control a municipality may retain, and for how long. Conceivably, a municipality could create an entity well within the letter of Lebron yet still maintain control through some of the standard measures taken by other corporations to protect their boards.  Second, the directors of corporation have a fiduciary duty to the corporation, not to municipality.  Third, on a related note, giving control away could be problematic as was demonstrated in Filan. Fourth, the creation of a separate entity could create a host of financing issues at both the state and Federal level. Fifth, there remains this issue of prohibiting the ability of an entity to enter into the telecommunications industry and authorizing an entity to enter into a telecommunications industry.  
Protecting the Municipal Option


Senators Lautenberg and McCain introduced bill 1294 to "preserve and protect the ability of local governments to provide broadband capability and services."
 The bill accomplishes three main tasks and represents a balance of the competing interests.  First, the bill prevents States from raising most any barriers to telecommunications entry, be they by statute, regulation or "other State legal requirement."
 Second, the bill is limited to public providers providing "advanced" capability and services using "advanced" capability.
 Third, the bill prevents the public provider as a regulator from giving itself an anticompetitive advantage as provider.
 
 

This section examines the three main tasks the bill is tasked to do.  The first task is to protect the municipal option in the telecommunications entry.  The second task is to limit this newly created protection to advanced telecommunications ability and services.  The third task is to keep municipalities qua regulators from discriminatorily regulating against private business.

Political-subdivisions immunity from the bill

The first task of the bill is to keep states from preventing municipal entry into the advanced telecommunications capability and services industry. While the bill proscribes States from constructing statutes, regulations, or other "legal requirements" to prevent public providers from entering the market, the bill has two at least problems.  The first problem is that the bill does not prevent political-subdivisions of the state from erecting barriers to entry into the broadband market.  A court may construe the language of the bill as not including acts by political subdivisions of the State because political subdivisions are not explicitly included in the text of the bill.  For example, a city may be able to prevent a county from providing telecommunications service in the city or vice-versa, depending on the state.
Under such an interpretation Nixon would be controlling on the decisions of the political subdivisions of the state.  Justices Scalia's concurring opinion in Nixon disagreed with the majority's decision to reach the issue of the powers of localities to restrict themselves or their political inferiors, nevertheless the majority found that the political subdivisions had the ability to erect barriers to entry.
 Allowing the leaders political superiors or localities themselves to erect barriers serves no local purpose other than to entrench the standard quo, making the task of future leaders that wish to pursue the municipal option more difficult.  If local subdivisions are uninterested in pursing municipal wireless networks then should simply not pursue them instead of setting fires to technological bridges before they are built.

The authorizing argument of Nixon where the court reasoned that proscribing the erection of barriers to telecommunications is not the same as authorizing municipalities to enter the telecommunications business is destroyed if this bill is passed.  It defeats the purpose of the bill to read it otherwise. However, including language indicating that local governments are authorized to enter the advanced telecommunications industry would go a long way towards prevent entry cost raising lawsuits. 
Controlling the purse strings


The second problem with the first task of protecting the municipal option has to do with funding.  States while unable to erect "legal requirements" standing in opposition to municipal broadband, could create financial barriers.  The argument is that financial barriers are not legal barriers. The court in Nixon noticed this potential disconnect.
 The authority of municipalities to levy tax, charge use fees, or borrow funds varies depending the state.
  States set the procedures, limits, and remedies for municipal borrowing.  States limit municipal debt quantity by setting debt limits.  States create rules and regulations, such as referendum procedures regarding the issuance of municipal debt that must be strictly adhered to.  Improperly executed municipal bonds are void, leaving lenders in precarious positions for recourse.

Assuming that the bill takes the entire scope of the Federal Government's power to legislate in this area, what is the limit of the Federal Government's power to legislate state funding?  This is an issue where Commerce Clause and the Tenth Amendment collide. It is clear that the Tenth Amendment limits Congress's power; including the enumerated powers in Article I.

Even the broadest reading of the bill would be entitled to a presumption of Constitutionality.
 A 10th Amendment challenge to Congress prohibiting discriminatory State funding against municipal broadband initiatives is unlikely to be successful.  The Tenth Amendment provides structural protection, not substantive protection.   That is, "States must find their protection from congressional regulation through the national political process, not through judicially defined spheres of unregulable state activity."

The exception to this rule occurs when there is a failure in the political process.
 Federal prohibition of discriminatory State funding practices could be such an activity.  In New York v. US, a state challenged a bill that required States to either take ownership of nuclear waste produced by private companies in the state or regulate the disposal of nuclear wastes according to the desires of Congress. The court held the take title provision of the bill impinged on the State's sovereignty.
  The court articulated that a bill impinges on State sovereignty when it requires expenditure of a State's funds, or participating in federal programs without support of local residents.
  The take title provision "commandeer[ed] the state government into the service of federal regulatory purposes."

In Garcia v. San Antonio Metropolitan Transit Authority, the court found that a Federal bill that set minimum wage requirements for State transportation workers did not violate a State's sovereignty.
 Setting wage minimums for transportation is similar to setting telecommunications entry requirements for local governments. Preventing states from discriminatory funding practices against municipal provision of telecommunications services is more like wage requirement than a take title provision.

First, the political process is protected.  The decision to commence and fund a local program is politically visible to local government whereas a nuclear waste regulatory requirement is not.  In the case of bond issues, States require a majority vote, some States require a super majority.  In case of tax revenues, the management of the city is quite visible to the electorate.  The Federal Government isn't forcing municipalities to offer telecommunications capability and services; it is merely setting as minimum requirement that States have to allow municipalities the option of doing for them selves what the market has failed to do for them.


The bill should be explicit on the point that not only are states unable to pass legislation that would stand in the way public providers offering advanced telecommunications services, but they are unable to pass funding legislation that would effectively destroy the municipal option.  The language of the bill may broad enough to prevent such attempts as is, but the potential costs of litigation this issue may make the municipal option more theoretical than practical.

How advanced is advanced?   


The second task of bill the protection from State entry barriers to those public public providers offering "advanced telecommunications capability or any service that utilizes the advanced telecommunications capability provided by such provider."
 There are two problems with this language.  First, the bill offers no definition of "advanced telecommunications capability."  The danger is that cutting edge technology may be the only technology public providers could offer.  Such a definition would substantially increase both the costs and risks associated with municipal broadband deployment. "Advanced" could also be defined in relation to the current wired technologies, where anything better than legacy technology would qualify.  The farther the definition is pushed to the cutting edge the more potential projects become prohibitively expensive and unnecessarily risky.

There is support for the proposition that "advanced telecommunication capability" means better than legacy rather than cutting edge. The term shows up in the Federal Agriculture Improvement and Reform Act of 1996, however no explicit definition is offered in the text of the bill.
 A prior version of the Act stated that the goal of Federal Government was to make affordable advanced telecommunications available to rural residents, including services such as reliable facsimile document and data transmission...interactive audio and visual transmissions...and other advanced telecommunications services."
 Clearly, a 90's definition of "advanced telecommunications capability" is outmoded, but the types of technology mentioned were of the sort that were readily available and had widespread use in other areas, especially urban areas. 
What services may a municipality offer?


Another problem that may arise under the current language of the bill is the type of activities that would protection from State barriers. The bill protects not only telecommunication capability, i.e. the infrastructure, but also any service that utilizes that infrastructure as well.  The proponents of the bill likely envision the new infrastructure as being capable of consolidating television, phone, and internet service and want to protect a municipality's ability to consolidate service.  Broader interpretations would allow for unimagined communications and information services attached to these advanced networks.  Opponents of the bill would likely try to limit the definition of "any service" to providing connection between a client and the host keeping municipalities from offering more advanced information services like email.  Service would be much like today's Digital Subscriber Lines.   The connection to the internet service provider would be a separate service, distinguished from the connection into the internet. Support for this narrow definition is found by looking at the definitions section in the Telecommunications chapter of the US Code.

The code defines "telecommunications service" as "the offering of telecommunications."
  "Telecommunications" means "the transmission...of information of the users choosing, without change in the form or content of the information as sent and received."
  In the same chapter the term "information service" is defined and distinguished from telecommunications service.  "Information service" is the "offering of a capability for generating, acquiring, storing, processing, retrieving, utilizing or making available information via telecommunications...but does not included any use of any such capability for the management, control, or operation of a telecommunications system or the management of a telecommunications service."
  The Community Broadband Act explicitly separates "capability" from "service that utilizes the capability."  However, given the separation of telecommunications service and information service in the definition portion of the code, and the fact that the that "information service" does not include any use of any such capability for the management, control, or operation of the telecommunications service, there is serious doubt as to whether public providers can offer advanced information services in addition to those services that are essential to the merely providing telecommunications capability.


A smaller point can be made regarding how the public provider may be structured.  Many communities are beginning to offer "free" wireless internet services.  The definition of "telecommunications service" is limited to "offering of telecommunications for a fee directly to the public, or to such classes of users as to be effectively available directly to the public."
  It seems this bill would not prevent states from enacting legislation that provides for publicly provided "free" wireless broadband internet access.
Liability For Lawsuits Intended To Raise Cost Of Entry

The fundamental goal of the bill which is to increase access to advanced telecommunications. Legal fees represent a real barrier to entry, and any clarification Congress can make in enacting the bill will prevent States and incumbent carriers from raising the cost of entry to the point where the goals of the bill are defeated.  To protect municipalities from this threat the bill should be amended to provide municipalities with compensation for any legal fees they incur in successful or partially successful defenses of any challenges made under the bill.  Such a provision would keep incumbent providers or other special interests groups from bringing lawsuits against municipalities for the purpose of raising the cost of entry or prolonging the status quo.

Congress Should Pass the Community Broadband Act

Now that it is understood what the bill does, and to some extent what it doesn't do, the question remains: Are advanced telecommunications capability and services an area in which local governments should be involved and, if so, will their participation be an effective means to achieve the goals of a national telecommunications policy?  There are at three arguments supporting municipal broadband as being part of a national telecommunications policy.

First, advanced telecommunications services in general, and broadband in particular possesses characteristics that make the occurrence of market failure more probable than with other types of goods.  Second, even if the only appropriate role of municipalities is to encourage competition in a free market, public providers do not unfairly compete in the market because of competitive advantages not enjoyed by private competitors, rather the apparent advantages are but an illusion.  Third, the financial risk of investment in wireless broadband is not outside the range of acceptable levels of risk for local governments.

Competitive Markets


Generally, markets are the best way to achieve efficiency-related goals, such as gaining productivity through increases in information availability, transfer speed, and capacity.
  However, given that the United States is ranked between 12 and sixteenth on the world broadband food chain, it is clear the current state of the market is starving us.  Competition for competition's sake does little to serve the interests of the public. This section makesbroadband services competition in two steps.  First, is broaband service a product that benefits from free market competition?  Second, presuming that a competitive market is the appropriate way to distribute broadband services in the United States, then the inquiry becomes whether municipal entry into the market would facilitate competition?
 
A market for telecommunications capability and services is limited by at least two problems.   First, incumbent firms have both the incentive and ability to keep new entrants from the market.
  Owners of current telecommunications platforms have the incentive keep other firms as well as substitutions for their legacy products out of the market.  The companies that are in the legacy broadband industry have already invested in network infrastructure to provide their service.  The current network is profitable.  The current network requires no new risk of capital.  
There is no reason for a legacy broadband provider to compete against its self.  Rolling out a new network would cost not just millions of dollars to build the infrastructure of the network, but would significantly reduce the profitability of the legacy network.  As proof of this consider that at the current rate of deployment it will take 60 years to get broadband to 90 percent of the population in the US.
 Compare this with Japan where every person will have it by 2010.
 New firms do not enter these markets with a vastly superior broadband product for two reasons.  First, the cost of market entry can be prohibitive.  Second, no one wants to poke the sleeping bear.  Telecommunications company companies can be tenacious in protecting profits, when faced with competition.
Second, because private providers can only capture a small portion of the benefits that flow to a community in the form of profits they will not invest in new broadband networks.
  As mentioned earlier, every dollar invested in broadband infrastructure returns to a community three-fold.  The community receives benefits in terms of education, economic development, and governmental participation.  With each additional subscriber to a broadband network the value of the network becomes greater to all individuals.  Without the power to enter the telecommunications market municipalities are faced with the Hobson's choice of inadequate service, or no service at all.

Broadband Is A Public Good
Broadband and other advanced telecommunications capabilities are an animal similar to water, roads, power, schools, police protection.  But it is also none of these.  Broadband possesses characteristics of that facilitate market failure.  It is non-rival, it can be difficult to exclude free riders from the benefits of the network, there are great external benefits, and access to broadband is earmarked by great social inequity.

Broadband is a public good.
 Each individual's consumption of the good does not result in a subtraction of the benefits of the good to others. Individuals consume bandwidth, but they do not consume network access. In this way, last mile connection, the type of connection offered by municipalities is more like using a road or a bridge than eating an apple.   In fact, as noted earlier each additional consumer of the network adds value product rather than subtracting from it.  Investment current broadband technology with large capacity helps to ensure that individual consumption of pipe space will be more like water consumption than oil consumption.

Second, excluding free-riders from the network is difficult.  Through the use of readily available technology it is fairly easy to circumvent measures designed to exclude individuals from a network. Local ISPs are experiencing this problem as customers are using wireless routers and bridges and sharing costs.  A broadband network is much less excludable than a toll road.  As a non-rival good private firms cannot cover the costs of production causing the likelihood of market failure to increase.
  The benefits of broadband are ubiquitous; there are benefits that flow to third parties that do not actually buy the service.   The more people who have access to broadband the greater the benefit to society.
Yet another problem that leads to market failure is the fact that those that would profit the most from broadband access, the uneducated, the unemployed, and the disenfranchised are also the least likely to be able to pay for the access to the network.  While the availability of access is only one part of the broadband equation, it is the limiting factor as the cost of legacy broadband is expensive, with a year costing almost as much as a new computer.
 Further because computers have life cycles much longer than most consumers choose to realize, there is a fair supply of cheap used computers.    

Last, broadband as network communications services lends itself to monopolization.  For much of early 20th century economists viewed communications networks as natural monopolies.
 The public provider is in a much better position to respond to consumer, i.e. constituent demand. When dealing with an incumbent customers voice complaints with their wallets. Complaints have little effect in a monopoly because profit margins are large.  Consumers are forced into accepting an inferior service because internet access is quickly becoming a necessity like in house plumbing or electricity.  Local governments offering broadband as a public utility would be more sensitive to customer demands because they would be politically accountable.
 

Municipalities Can Play Fairly In A Competitive Market

If broadband is not a public good best delivered as a utility, and instead only serves the role of spurring competition in uncompetitive markets, the question becomes can municipalities play fair in a free market?  A common argument questioning municipal fair play is that municipalities act as both regulator and market participant, a position that would allow them to protect their status as incumbent, stifle innovation, and make an otherwise inefficient entity a powerful competitor in the market.

The practices at issue are charging franchise fees, regulating utility poles, or charging public rights-of-way fees to private competitiors while exempting themselves from such fees and regulations.
  Subsection two of the Community Broadband bill provides that any rules and ordinances shall be applied without discrimination.  To the extent that these fees and regulations represent costs to the community, either in terms of real cost or opportunity costs, competitors should be required to pay these fees and abide by the regulations.  The installation of wired systems has real costs in terms of consuming public access space, lowering street life-cycle
, and administration of the system.  Municipal telecommunications should not have to pay these because they would charge themselves for services they are already performing.  Even a mere revenue raising tax is fair game because paying a tax to one's self is the same as not paying the tax at all.  The provision in the proposed bill is strong enough to make this argument a non-starter.


The biggest concern on the topic of fair play is the issue of cross-subsidization.
  Cross-subsidization is when revenues from other municipal services or the community's general fund are used to price the service below cost.
  This argument is weak because political accountability acts as a check on cross-subsidization.  Cross-subsidization would result in citizens seeing that their tax dollar doesn’t stretch quite as far as it used to because of the subsidization.  As a result the municipality would need to raise taxes or rates on other utilities to deliver the expected amount of benefit.  If taxes are raised or services are cut to offset the subsidization, the political process will make sure those that raised taxes or cut service are not in office to continue the subsidy.


There is another point under the issue of cross-subsidization; the idea of piggy backing other city services onto the new network.  Communities are beginning to realize that a communications network has many uses that the potential to make other public services more efficient.
  Communities are using the network for automating utility meter reading, protecting public property, mobilizing city services like building permits, licensing, and inspection, public transportation, vehicle tracking and accountability, police and other emergency services.  One community saved $6000 on the local schools telecommunications expenses when it deployed its wireless broadband network.
  If communities do realize gains in efficiency in providing other city services when rolling out wireless community broadband, any such gains should count as a reduction in the cost of the network without cries of foul play.


The third purported advantage municipalities have over private companies is that they are often exempted from Federal, State, and local taxes.
  Tax exemption takes place in two forms, constitutionally not obligated to pay to tax, or the exemption is a policy decision by the taxing body.  An argument that has been advanced regarding the difference between tax exempt credit unions and taxed commercial bands that seems to apply here is that because of the difference in goals of a private and public entity regarding profit, the profit motive of the private entity outweighs the benefits of a municipality's tax exemption.
  The municipality has less of a drive towards profits, and therefore efficiency in gathering profits.  Why then have municipalities enter the market?  For the same reason master might play a lesser chess opponent at queens odds; without an opponent there is no one to keep her honest, and without a handicap there is little opportunity for improvement.  If the market system is the best way to deploy broadband incumbent firms need opponents to compete against, forcing innovation, increasing efficiency, and pursuing profits to the extent the market will allow.
Wireless Broadband Is Not Too Risky For Public Funds

Those opposed to broadband point to the fact that some municipal projects have had poorer than expected financial performance.  Poor financial performance is due to poor financial modeling.
  Cities have underestimated the cost of capital investments and continued operations, and at the same time overestimated penetration rates, and end product price.
  The cause some say is that while municipalities think they are getting into underserved markets, but fail to realize that they are actually getting into markets with "formidable foes."
  That argument raises an important question:  Why is it taking municipal entry into the market to force these incumbents to lower prices, and increase innovation?  
A good example of this is noted in Ms. Tounge's article regarding Harlan, IA. When the city decided to enter the cable television service the incumbent firm was offering 34 channels for $20.64/month.
 The city's new service offered 43 channels for $18.95/month.
 The incumbent responded with new digital service, which resulted in more channels, better pictures and cheaper prices.
 Apparently this price and service dance in is happening with increasing frequency when publicly owned cable systems enter a local telecommunications market.

The solution to poor financial modeling isn't exclusion, its using better models.  City's that seek to challenge incumbents need to account for the fact that the incumbents are sleeping bears, prone to aggression from a competitive poke.  Additionally, when critics evaluate municipal wireless performance they are unlikely to attribute any improvement in the market to the expenditures of the municipality.  So while the poor financial performance of the broadband networks may cost taxpayers, this loss is offset in part, by improved service and lower prices.

Some argue that municipality entering the telecommunications industry is indiscriminately forcing taxpayers accept risk without regard to the expected level of benefit they will receive.
  First, for every investment a municipality makes, there are differing levels of benefit to individuals.  Infrastructure, education, economic development, and parks all have different levels of benefit to particular individuals.  The tax exemption for the company creating 100 jobs benefits the formerly unemployed more than most, but all taxpayers assume the risk that the tax burden will not outweigh the benefits the new company brings to the community.

Congress Should Pass the Community Broadband Act
Communities are different.  That is the fundamental principal that makes the availability of municipal option essential to broadband deployment.  Different communities will benefit differently from different deployments of broadband.  Inner-city Philadelphia has different needs and obstacles than Harlan, IA.  This bill allows local citizens and government to take into account the unique circumstances of their community when deciding the best method to achieve broadband deployment. The Community Broadband Act is not about forcing municipal wireless upon communities that don't want it, rather the bill is about giving communities an option, an alternative way get the benefit of the technological progress.

Those arguing that municipalities are irresponsibly assuming risk are really saying that local government is not as smart nor as capable as its political superior.  While private enterprise sees the prospect of competing with public providers as unfair, local governments see incumbents as a tethered burden, causing the US to lose the race for broadband deployment.

The Community Broadband Act should be passed.  The bill allows communities to adopt structures, risks, and policies that are tailored to the unique circumstances of the community rather than being handicapped by inadequate models for providing service.
Alternative Solutions

A majority of those opposed to the bill would get behind municipal broadband if participation were limited to bringing fair competition to markets where incumbents are enjoying little to no competition.  For these people the bill needs to address two issues, fair competition and protecting taxpayers from irresponsible investment.  The bill as written prevents public providers from acting as regulator of local telecommunications in a way that would give it an advantage over private firms in the industry, but the bill does not include any provision that would explicitly prevent cross-subsidization or advantages gained from favorable taxing status.

One solution that is a refinement Nixon would be define "any entity" in §253(b) to require municipalities to divorce their telecommunications services into some separate entity defined by Congress.  Rather than leaving the task of defining what types of public entities meet the "any entity sorting entities to the courts, Congress could be explicit and precise in the promulgating a definition.  The separation could make financial performance more transparent, thus preventing the possibility of cross-subsidization.  In addition, the tax exempt status that municipalities enjoy could be divorced from the telecommunications entity.  The second issue of financial risk could be addressed through better education and resources for communities that are considering municipal broadband deployment.  Additionally, Congress could require FCC approval of public provider plans. 

Conclusion

The United States is lagging in deploying broadband in this country.  Not only is the United States failing to get true broadband service to the people and communities that need it the most, it is failing to get any broadband to these communities.  Even if service is available, the cost of service for a year is more than price of a new computer.  Local governments need the option to do for it self what incumbent broadband providers are not doing for them.  The FCC agrees that public provision of telecommunications can be important tool for many communities.


There are challenges and opportunities on the horizon for municipal wireless.  The court's decision in Nixon allows states to enact legislation that prevents municipalities acting as political subdivisions of the State from entering the telecommunications business.  Nixon, and the courts opinion left open the possibility that municipalities as a political entity may charter independent entities that would are immune from state created entry barriers.

This article proposes that the appropriate test as to whether an entity is part of the government depends on whether the municipality creates a corporation to achieve a political and whether it controls the corporation by retaining for itself permanent authority to appoint a majority of the corporations directors.  Even if municipalities are able to create a special §253 entity to deploy wireless broadband, such an entity could be problematic. Instead of relying on the special entity in §253 to protect the municipal option Congress should pass the Community Broadband Act or a similar bill in order to offer communities a real option in trying to get the benefits of widespread broadband access.  The Community Broadband Act or any act passed to protect the municipal option must be mindful of the idea that litigation represents a real cost of entry to municipalities.   Any proposed bill that should make those that bring unsuccessful challenges against public providers under the bill liable to reimburse the municipality the cost of defending the suit.


Broadband is a slightly different animal from other telecommunications products, while this article argues that wireless broadband, and advanced telecommunications are public goods, and therefore subject to market failure, many feel that a competitive private market is the best way to deploy broadband and have communities realize its benefits.  The provision in the Community Broadband Act which prevents municipalities as regulators from discriminating in favor of themselves as a competitor in the telecommunications services market should be read as narrowly, allowing municipalities the benefit of franchise fees, and tax exempt status.  Municipalities deserve many of these advantages because things like franchise and rights of way fees represent real costs a real cost to the community.  Further, it is likely that any real advantage that municipalities have is offset by a reduction in their tenacity to capture profit rather than maximize social benefits.  New municipal competition will force incumbent providers to innovate new products quicker and lower rates, as was in seen when the city of Harlan, IA entering into the cable television business.


The bill should be passed because it will best enable local governments which are most familiar with the unique characteristics, needs, and limitations of their community to tailor a plan that provides the community with the greatest amount of benefit.  In the alternative, if the Community Broadband Act is not passed, Congress should define "any entity" as is found in §253 and articulate a reliable standard so that underserved communities can bring competition to their local markets. 
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