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I. Introduction

“There’s nothing you can’t do if you’re willing to lie, cheat and steal”.
  On the internet, where everybody is anonymous and there is little accountability, like the Invisible Man, the temptations for individuals to commit indiscretions and crimes that one can get away is all too great.

Internet piracy of movies and Mixed Martial Arts (MMA) Intellectual Property and Videos is increasingly a problem on the internet.  As orders of magnitude decrease the time for downloading video files and increase the capacity for storing video files, internet piracy of movies and Mixed Martial Arts video intellectual property is expected to proliferate.  Efforts to go after direct copyright infringers run into Fair Use and other 1st Amendment problems.  Efforts to hold internet service providers and file sharing companies liable for vicarious and contributory infringement, while legally effective, suffer from the futile problem of hordes of new companies and file sharing servers around the world sprouting up for every one company that has been legally shutdown.  The solution to the problem of combating internet video piracy is the formation of a new paradigm, applying the BMI/ASCAP type nonexclusive blanket licensing system to the intellectual property of videos and DVDs.

Summary of Content, Structure, and Scope of Paper

In Part II the MMA industry and its primary players in the United States and Japan will briefly be examined.  The primary sources of revenue for these companies, including the impact of MMA video intellectual property will be looked at.

In Part III, the various forms of illegal copyright infringement of MMA videos will be explained.  Among the forms of copyright infringement that will be looked at will be bootleg sales of MMA videos through Ebay or other online stores, file sharing, and DVD burning. 


In Part IV, various theories of copyright liability will be examined.  

In Part V, theories of copyright liability will be applied to the methods of illegal copyright infringement of MMA videos. 

In Part VI, other options or solutions to copyright piracy will be examined.  Advances in technology which might take care of current copyright infringing technology will be examined.  An alternative solution in pay per song systems such as Itunes and Napster will be looked at.

In Part VII, BMI/ASCAP type nonexclusive blanket licensing scheme will be examined.  Applying a BMI/ASCAP type nonexclusive blanket licensing scheme to MMA videos will be advocated.

In Part VIII, possible Antitrust problems with a blanket licensing scheme of MMA videos will be examined.

II.  The MMA industry and MMA Videos as intellectual property.

Under 17 USCS §101 MMA videos are the intellectual property of each individual MMA organization.
  MMA videos are a considerable source of revenue for the individual MMA organizations.

In the United States MMA is still considered a fringe sport, although Zuffa, LLC, the owners of the Ultimate Fighting Championship (UFC) have been aggressively pushing for more mainstream acceptance.  Zuffa appears successful in accomplishing this by bringing back the UFC to cable TV, and creating the popular Reality TV show, The Ultimate Fighter (TUF).

Until the UFC and other organizations can gain mainstream acceptance in the United States, the main sources of revenue will continue to be live gate receipts, pay per view buys, and sales of DVDs.

The situation is quite different in Japan.  In Japan the largest MMA organizations are Dream Stage Entertainment’s (DSE) Pride Fighting Championships and Fight Entertainment Group’s (FEG)  K-1 organization.  While the K-1 organization is primarily a kickboxing organization, they compete head to head with Pride for the fighting sports audience.  Furthermore, in the last year, K-1 has successfully created the K-1 Hero’s MMA division to directly challenge Pride FC.

MMA has become a mainstream sport in Japan with many of the Pride and K-1 events broadcast either live or a couple days after the event on free prime time network television.  Both organizations biggest events of the year take place in front of a live television audience on New Year’s Eve.  In 2005, Pride’s Shockwave event average 17% rating of the network audience, and K-1’s Dynamite averaged 14.8%.
  In other words, on New Year’s Eve, 32% of the Japanese national network audience was watching MMA.

The consequence of MMA as a mainstream sport is that revenue shift towards networks and advertising.  Live gates are still an important source of revenue, especially for Pride FC.  Derivative sources of revenue such as DVD sales become less important as a consequence of the events being broadcast on live TV.  However, with the large fan base, Pride and K-1 have tried to continue to tap DVD sales by the addition dark matches (matches not shown on free TV) and backstage footage, fighter interviews, and fighter documentaries.

For the smaller organizations such as Pancrase, Rings Fighting Network, Deep, Shooto, ZST (Zest), it appears that like their American compatriots that DVD sales remain an important source of revenue.  

Furthermore, even the large organizations K-1 and Pride, rely heavily on DVD sales as income streams for their American subsidiaries, K-1 USA and Pride USA.

III. The Problem of Piracy of Mixed Martial Arts videos.

Illegal copyright infringement of Mixed Martial Arts DVDs is a serious problem in the Mixed Martial Arts industry.  Infringement takes the forms of DVD burning, sale of bootleg burned DVD’s, illegal downloading and illegal viewing of MMA DVD’s over the internet.

Methods in Which Mixed Martial Arts Videos are Being Pirated

A.  DVD burning

1.  Even if internet piracy and file sharing can be shut down software programs abound which allow copyright infringers the ability to rent (at a video rental store) or buy DVDs (making a copy and then selling the original on Ebay) and then make burned copies either onto their computer or onto a recordable DVD in violation of 17 USCS §106 (1) right to reproduce.

2. For those infringers who clamor for authenticity, there are websites that have case cover artwork that can be downloaded and made into authentic case covers.   An infringer could also simply copy the case copy artwork on the technologically advanced and affordable color copiers.

B.  Ebay/Online Stores

1.  Copyright infringers can make copies of movies by renting, buying or illegally downloading a movie and then burning them onto a DVD recordable in violation of 17 USCS §106 (3) the right to distribute.
 These infringers then sell them on online web stores or through Ebay in violation of that right.
When they are sold on Ebay as used DVD’s, purchasers rarely complain because they are getting the DVD’s at a fraction of what they would cost retail.  

2. There are also online stores that sell DVD’s recorded either from the U.S or Japanese pay per view, or burned from U.S. or Japanese DVD’s and VHS.  www.nocontestdvd.com appears to be one of these stores.
This form of piracy is easily traceable and has been effectively policed with regards to Hollywood movies and the Ultimate Fighting Championships (UFC) video library.
However, the Japanese Mixed Martial Arts companies have been less successful in monitoring infringing activity through online web stores and Ebay.  With the exception of Dream Stage Entertainment (DSE) USA, who markets the Pride Fighting Championships (Pride FC), the online sale of Mixed Martial Arts videos at a fraction of the cost is rampant.  DSE has gone after copyright pirates

Ebay and online stores continue to sell pirated copies of Japanese MMA organizations such as K-1 USA, the Rings Organizations, Inoki, Shooto, ZST, Deep, Brazil’s IVC and Jungle Fight, Lithuania’s Rings Bushido, the UK's Cage Rage and Ultimate Combat and the US organization, Rumble on the Rock. 

C.  File Sharing 

1.  Peer to Peer file sharing networks like Kazaa.com, www.YouSendIt.com,
www.Megauplaud.com, and Rapidshare.de allow for the transfer of pirated videos to one or many infringers during a temporary window of time.  YouSendIt.com and Megauplaud.com allow a user to put a large video file on the web for a certain period of time and allows multiple users to download the videos.

2.  Sites like YouTube.com allow for the broadcast and download of pirated videos.  The current popular video file viewing website is www.YouTube.com.  YouTube states the purpose of their website is to “Broadcast Yourself”.  Anyone is able to share their videos to the world wide web.  What differentiates YouTube from file sharing networks is that the viewer can only watch the video on the website.  Files are not swapped over the internet, and the videos are not downloadable to the average internet layman.  Instead the video is viewed over the Internet in violation of 17 USCS §106 (5) the right to display.

1.  This type of piracy is the most damaging to intellectual property holders because of the ease and speed of downloading of virtually anything under the sun.  Such downloading negatively impacts the sales of DVDs and furthermore hurts pay per view purchases of MMA events which are an extremely important source of revenue for MMA organizations.  Right now downloading times can very from minutes to weeks (for entire movies), but as downloading time orders of magnitude continue to decrease the popularity of and difficulty in catching such infringers will increase exponentially.

D.  MMA message boards

Provide a community where fans of the Mixed Martial Arts can discuss fighting techniques and styles, fighting events and fighters.  It is a great benefit to MMA fans because as a fringe sport, most members have very few like minded individuals to discuss MMA with outside the virtual internet world.  (Martial Arts Clubs and Wrestling Teams being the exception).

However, MMA message boards also facilitate copyright infringement by allowing members to alert each other to pirated MMA videos on File Sharing servers or YouTube.  And more often then not it is one of the members who posts illegally pirated Videos on File Sharing servers or YouTube.
IV. Theories of Copyright Liability
A.  Direct Infringement
1.  DVD Burning

Copyright direct infringers may burn MMA DVDs onto blank DVD R’s in violation of 17 USCS §106 (1) right to reproduction.
  This type of piracy is almost impossible to detect, as it can all be done in one’s home without any connection to the internet.  Once one has downloaded or purchased the DVD burning software (for purportedly substantial noninfringing uses) there is no way to trace these individuals.  This type of piracy will always remain a problem as an infringer can simply rent a DVD at a video rental store or buy the original and make a copy.   Then the user can legally sell the original as used on Ebay while maintaining the burned copy for his own home library or on his computer.

2.  Ebay/Online Stores

If copyright owners are serious about enforcing their rights, this type of right is the easiest to enforce.  The infringing activity is highly traceable to the Online Store owner or Ebay seller through their registration using their real name, and through payment to their bank account, PayPal, or Credit Card transaction record.  Although there are ways to circumvent this, by using post office boxes and payment through money orders or cash, such methods usually result in cautious buyers and reduced sales. In Rf Video, Inc., DSE and Pride FC were able to reach a settlement and shutdown an online seller of illegal bootleg DVDs.

Studios and companies are quite eager to go after those sellers who are commercially profiting from copyright infringement and will go to grant lengths to enforce their rights against such purported competitors.  In Larracuente
, movie studios followed a video rental owner to his house and his store, in a sting operation against the rental store owners “video counterfeiting laboratory”.

3. File Sharing

Going after the individual direct infringers can be rather difficult because of the difficulty in tracing them and also the fact that the amount of infringement and damages will often times be less than the cost of litigation.  The main benefit of going after the infringers is to give publicity to copyright infringement and to serve as a deterrent.
A further problem is the problem of getting access to the identities of certain infringing subscribers from ISP and Cable Service Providers under fair use and DMCA safe harbor rules.
  
Furthermore, the persons who pirate MMA videos off the internet are the hardest, most ardent supporters of the fringe sport.  They help promote the sport through their own MMA websites, message boards, and fight compilation Videos.  They also uses there free funds to buy MMA merchandise, go to live MMA events, and take on MMA training for either self defense or as a career as a fighter.  Until the sport becomes mainstreams, there is a fine balance between going after the most loyal fans and biting the hand that feeds them.


B.  Contributory Infringement
Because of the difficulty of litigating against the wide spread number of individual direct infringers, copyright holders have chosen to go after those who contribute to the infringement.

In policing copyright infringers it is much more effective to go after the contributory infringers than the direct infringers.  This is because of the difficulty in identifying and tracing the direct infringers over the internet.  Contributory infringers who provide conduits such as file sharing websites, and online stores are much more tangible and easier to prosecute.

1.  Classic Contributory Infringement:
The classic test for contributor infringement from the Gershwin Case is that where the infringer with the knowledge of the infringing activity, induces, causes, or materially contributes to the infringing activity of the direct infringer.

Knowledge of infringing activity can be actual or constructive.  In UMG Recordings, the flea market where counterfeit and pirated recordings were being sold by vendors was held to have constructive knowledge of the copyright infringement taking place.

In Cherry Auction, material contribution was found by the flea market because they provided an environment and a market for vendors to sell counterfeit recordings.
  In one police raid, 38,000 counterfeit sound recordings were confiscated. The court concluded that the infringing activity in such massive quantities could only happen with the support services (utilities, parking, advertising, plumbing and customers) of the flea market.
 The Cherry Auction court held that providing the site and facilities for known infringing activity was sufficient for contributory liability.

Furthermore, the contributor must have knowledge of direct infringement at the time it materially contributes to the direct infringement for secondary liability.
 
2.  DMCA safe harbor exception for Internet Service Providers:
In the Ebay case, the copyright owner of a Charles Manson documentary DVD sued Ebay for contributory infringement of the sale of bootleg Manson DVD’s on Ebay.

Ebay was successfully able to claim a safe harbor exception under the Digital Millennium Copyright Act against such a claim.
  The DMCA safe harbor exception protects “qualifying” internet service providers from liability for monetary relief for direct, vicarious, or contributory infringement.
 A service provider is an online service or network access or the operator of facilities of an online service or network access.
  In order to qualify as an internet service provider, the service provider must perform one of four functions.
  The provider’s activities at issue must either (a) function as a transitory digital network service, (b) a system cache, (c) information residing on system or network at the direction of the users, or (d) information location tools.
  Ebay qualified under 512 (c).
 
In order to receive safe harbor protection the service provider must pass a three prong test.  First, the service provider must not have actual knowledge or awareness that an activity is infringing or must expeditiously remove or disable the problematic material.
  Second, the service provider must not receive a financial benefit directly attributable from the infringing activity if the provider has the ability to control such activity.
  Third, the service provider must show it responded expeditiously to “notice” of copyright infringement.


The court ruled for Ebay because Hendrickson failed the third prong since he did not meet one of the six elements of the DMCA’s safe harbor notice requirement, that there must be a written notice of the copyright infringement.
3.  Substantial Noninfringing uses Test/Sony Betamax case
In the landmark 1984 Sony Betamax case, the Supreme Court held that Sony’s sale of home video recorders was not contributory copyright infringement because the VCRs were capable of substantial noninfringing uses. 
 Sony’s VCRs were capable of illegally reproducing copyrighted television shows.  However, the VCRs were also capable of providing noninfringing uses such as time-shifting.  Time shifting was the practice of recording licensed television programs of which the broadcasters did not object to in order to view the program at a later time.
In adopting the substantial noninfringing use test, the Court through analogy borrowed and modified 
the Patent laws policy towards contributory infringement.
 The patent act expressly states that “a staple article or commodity of commerce suitable for “substantial noninfringing use” is not contributory infringement.
  
4.  Napster Case:  Knowledge of infringement activity on Central Server

In the 2001 Napster case, the 9th Circuit held that despite Napster’s capability for substantial noninfringing uses, Napster was liable for contributory infringement because Napster knew or had reason to know of its users infringement of copyrighted songs.  Napster created a file (songs) sharing conduit on the internet from which its individual users could trade and reproduce songs.  Napster claimed that the Napster conduit had substantial noninfringing uses such as trading public domain songs or noncopyright protected material.  In this case, however, unlike the Sony case, there was substantial evidence that Napster was aware of the illegal copyright infringement of trading of songs.  
In the Netcom case it had been determined that a internet service providers was liable for contributory infringement if it had knowledge of infringing activity and failed to purge the infringing activity.
 That was enough to distinguish the case from the Sony substantial noninfringing use case.
5.  Grokster:  Inducement Rule

After Napster was disbanded, companies such as Grokster appeared on the internet and distributed free Software that would allow users to trade files directly with each other.  Since there was no central server or conduit on the internet through which Grokster operated, Grokster, unlike Napster could not be liable for any infringing activity.  Grokster gave away the software, and made its money from the sale of advertising space on their software downloading website and whenever any user used the Grokster software.


Consequently, any litigation against Grokster would face the Sony substantial noninfringing use test.  Grokster could then claim that their software had substantial noninfringing uses such as trading computer programs, files, and public domain works such as Shakespeare.


The Supreme Court reiterated in the 2005 Grokster case, that nothing in Sony precluded the common law fault based liability use of evidence of intent in finding contributory infringement.
  The Supreme Court then adopted the inducement rule from the Common Law and Patent Law.  The inducement rule made active steps taken to bring about infringement as sufficient for contributory copyright liability and enough to overcome the Sony substantial noninfringing use defense.
  An affirmative intent to induce could be shown from advertising infringing uses or giving instructions on infringing uses or encouraging infringing uses.
  Under this rule Grokster was found liable for encouraging and advertising that its software was capable of Napster type copyright infringement.
V.  Applying the Current theories of copyright liability to the methods of MMA video Piracy:
A.  DVD burning software distributors.
Sites such as www.DVDshrink.com offer free DVD copying software.  First, since there is no central server, there cannot be liability for knowledge of infringing activity under Napster.

The Sony substantial noninfringing use test then applies.  DVDshrink’s substantial noninfringing use is to make backup discs of legally purchased DVDs.  This appears to be a legitimate use as DVD can easily becomes scratched, broken or unplayable.

Finally the only way to overcome the Sony test is to use the Grokster Rule of Inducement.  However, DVDshrink is extra careful not to advertise or encourage the noninfringing uses of copying and then disseminating the copyprotected property on the internet.

B.  Sale of Pirated videos through Ebay.

Based on the Hendrickson case, supra, Ebay qualifies for the DMCA Safe Harbor exception.  As long as Ebay responds expeditiously to notice of copyright infringement by attempting to remove the pirated auction in question, Ebay will not be liable for contributory infringement.


C.  File Sharing Sites Version 3.0

In the case of file sharing sites such as www.Megaupload.com and www.yousendit.com, there is a central server through which files are traded.  However it appears these sites are quick to take down any copyrighted material when alerted of infringing activity and fall under the DMCA safe harbor exception.

Even if we go to the Sony test, file sharing sites can claim the same substantial noninfringing uses of its ancestors, Napster and Grokster.


Under the Grokster Rule of Inducement the new file sharing sites can not be liable because they don’t advertise or encourage the infringing activity.  But direct individual infringers from having become hardened veterans of the first two incantations of file sharing sites, already know the potential noninfringing uses of file sharing sites and MMA video piracy continues unabated.
D.  YouTube


Self broadcasting sites such as www.YouTube.com act as central servers onto which material is broadcast and available for viewing.  When infringing material is broadcast, and the copyright owner gives notice, YouTube promptly removes the infringing material and therefore complies with the DMCA safe harbor exception.


Assume arguendo, that the courts use the Sony test, YouTube becomes more problematic.  YouTube has more than substantial noninfringing activity.  There are a myriad of legitimate uses such as teenage girls broadcasting home music videos from their bedroom, musicians performing their own music, class clowns documenting infantile escapades or amateur film makers showing their movies.  In fact the infringing activity may only be a small portion of the uses.  The balance in favor of the good done to society from the dissemination of ideas and incentive to exercise creativity may greatly outweigh the harm to copyright owners in this medium.

As for the Grokster Rule of Inducement, YouTube moniker is “Broadcast Yourself”.  They do not advertise or encourage copyright infringing material on their site.

E.  MMA message boards.


MMA message boards such as www.Sherdog.net are expeditious in deleting copyrighted material when given notice from the UFC, Pride FC USA and other organizations and qualify for the DMCA safe harbor exception.
  Sherdog.net the largest MMA message board online posts this disclaimer as a sticky on the top of their forums:
“From now on full fights of older copy protected events and clips/highlights of recent events are against the rules to post. A recent event means any event still available through the majority of PPV providers. This apply to all forums including the Spoiler forum.

Same rules apply:

Double Yellow Infractions

- Posting video clips of events recently shown on pay per view. Posting full fight clips from unauthorized copyrighted events. Includes outwardly soliciting/providing any fights or events via PM.

Extreme cases or annoying users will be handle according to the Ban Infractions rules.

Linking to any other website or web page where full fight clips or events can be downloaded will also lead to the provider of the link(s) being banned. This includes Google Video, YouTube, YouSendIt, Rapidshare etc 

Thanks.”




MMA message boards, are also similar to YouTube in that the noninfringing activity greatly outweighs the infringing use.  The noninfringing activity may be even greater than YouTube ranging in the 90% range as there is a great societal interest in having those interested in the same hobbies have the ability to communicate and share their enjoyment of their hobby.


Finally, the Grokster Rule of Inducement does not apply.  In fact, the Grokster Rule of Inducement test is a paper tiger because almost everyone complies with it, and internet users no longer need to be told how to use them for infringing uses.

F.  Conclusion.

The problem that copyright holders have to faces becomes painfully apparent.  As soon as one conduit, software program or file sharing site of copyright infringement is shutdown through litigation, 10 more litigation resistant mutations sprout onto the commons of the internet.  With sites like YouTube and MMA message boards, the question of how to handle them becomes even more difficult as the balance in favor of the dissemination of information and ideas dwarfs the rights of the copyright holder. 

Even more disconcerting is that computer users have become so knowledgeable that nobody needs to encourage, induce or advertise copyright piracy anymore.  Through the combination of the message board and the File Sharing Sites like Megaupload and DVD extracting software such as DVDshrink, each participant instinctively and silent cooperates with each other to make copyright piracy possible.  It is like the criminal wheel conspiracy theory where no one person has there hand in all of the illegal activity.


Furthermore, the dilemma is that technology can be changed quickly and almost instantaneously while the speed of court litigation lags painfully behind.  By the time a decision is reached in the courts, the technology has already mutated, evolved and adapted to immunize itself from the consequences of the decision.  Policing copyright infringement becomes an exercise in plugging holes in a bursting dam with ones finger.  As soon as one circular hole is plugged with a circular plug, two more oval shaped holes are created with no oval plug to stop the damage.
VI. Other Options, Possible Solutions
A.  Ignore the Problem.  Advances in Technology will make Pirating a Moot Point.

1. Problem with Video Quality of Pirated downloads. (Grateful Dead argument)

Video quality varies, with most downloads (especially of pay per view and first run movies which may be captured by something as simple as webcams or shaky digital video cameras) not being of the quality of DVDs.
  The argument goes that consumers will still buy the DVDs even if they have the pirated version because picture quality is important.

  However, as capturing technology continues to improve, video quality of pirated downloads will improve as well.  Already it is possible to download HDTV quality images of TV shows over the internet and run them through your 50 inch Plasma Flat Panel HDTV.
2. Downloading Times
Downloading times and file bartering times for large files (movies) can become a hassle to infringers.  Downloading entire 4 hour MMA pay per view events or a full length Hollywood Movie can vary from hours to weeks depending on the service used and the speed of the computer.

However, decreases in Orders of Magnitude on downloading times will make the time constraint issue less problematic for pirates.  Furthermore for MMA Videos, individual fights which last anywhere from 10 seconds up to 16 minutes can be downloaded quite quickly.
3.  Piracy Leads to more DVD sales

There is some evidence that copyright infringement of intellectual property leads to legitimate purchases of similar intellectual property.  Especially in a niche industry like MMA this may be true.  Pirating copies allows for free promotion and advertising of that industry.
  
While this may  be true, the same goal of promoting and advertising the industry can be accomplished by a centralized nonexclusive blanket licensing website.

4.  Big Screen TVs and the High Definition DVD (HD DVD) & BluRay formats.

As demand and economies of scale for Big Screen Flat Panel TVs continue to lower the price, the demand for HD DVD and BluRay Discs will likely become more popular.  On such a large screen, the square pixels from regular DVD’s makes the image less crisp then in the HD DVD and BluRay format.  This change in format will force consumers to abandoned their pirated DVD quality videos and buy HD DVD and BluRay discs.  By analogy one can see that with the advent of digital CD technology, consumers still had the choice of illegally dubbing tape cassettes on dual deck tape players or recording music off the radio, but abandoned such copyright infringement because the sound quality of dubbed taped cassettes were inferior to the digital sound quality of CDs.

Currently, only pirated HDTV ready TV shows are on the internet. Eventually, however, pirating technology will inevitably catch up with HD DVD and BluRay technology, making pirating of such technology for MMA and Hollywood movies feasible.  

5.  Pirating May be Less of an issue as MMA organizations show older fights on Television.

K-1 USA currently licenses to ESPN the right to show footage from some of their Las Vegas K-1 Grand Prix Tournaments.  Pride FC has licensed footage to show older fights to Fox Sports Net.  Pirates would have the option of video recording or TIVO’ing these fights legally.  As more and more MMA videos appear on free television, there is less of a need to protect this property from internet piracy. 
However, this does not solve the problem of pirates having access to the entire MMA or movie library and catalogue.

B.  Pay per song systems such as Itunes and Napster


In response to the Napster, Aimster, and Grokster cases, the music industry has gone to a pay per song system.  Users can legally download songs for a fee that would be much cheaper than buying the whole CD.

1. Itunes

Itunes is a pay per song system in which you can download music for 99 cents.  They have recently added the ability to download 30 minute TV shows for $1.99.  Apple makes even more profits from selling its portable IPOD series of devices which play the Itunes music.

2. The new Napster

The legal Napster has a system where you pay a blanket license fee of $9.95 a month for the ability to listen to unlimited songs from a library of one and a half million songs.  However in order to burn to a CD or permanently download music to your computer (and listen to it without the Napster membership), one has to pay 80 cents per song.  In other words this isn’t a true blanket license, but a veiled pay per song system which still encourages copyright infringement and piracy.

3.  Problem with Itunes and Napster’s pay per song system.


Pay per song systems continue to encourage music piracy because the costs rise the more songs you purchase.  Somebody who would like to download many songs will likely turn to illegally music piracy.

C.  The Porn Industries Solution to Video Piracy

Interestingly the porn video industry, another fringe industry, has dealt with the problem of porn video internet piracy in a novel way.  The porn industry companies puts thousands of legitimate versions of their pirated videos on file sharing networks so that it overwhelms the pirated versions of the material.
  By overwhelming the networks the chances of receiving a legitimate version over a pirated version increase greatly, especially with keyword search.

The catch is that when downloaders opens up the legitimate versions of the porn videos, the videos redirect the user to the porn companies homepage where the user is either required to pay to watch the video or can watch the video for free in exchange for marketing information.


The problem with this strategy is that it will most likely lead to the downloaders becoming frustrated by the porn companies attempt to thwart their piracy.  In fringe industries such as MMA and porn videos, the illegal downloaders are usually the industries most loyal fans.  By thwarting the illegal downloaders attempts at obtaining videos, the companies may hurt their goodwill and ironic as it sounds, loyalty of its most ardent fans.  The companies in such fringe industry must balance the promotion of their industry by these loyal fans against their interest in copyright protection.
VII. BMI/ASCAP type nonexclusive blanket licensing system as a solution to MMA video pirating.
A.  What is a BMI/ASCAP type nonexclusive blanket licensing system.

In a BMI/ASCAP type nonexclusive blanket licensing system, an organization or company is set up that has the licensing rights to a catalogue of songs. (www.bmi.com/licensing, www.ascap.com/licensing.)

The purchaser of the blanket license has the ability to perform any song in the entire catalogue and also has the right to perform the song as many times as it wants.  

However, the blanket license is not an exclusive licensing system.  Purchaser may choose to purchase songs on a per play basis or alternatively may contact the individual composers and obtain a license without the involvement of BMI or ASCAP.

 Any radio, bar, mall, that wants to play those songs simply pays a nonexclusive blanket licensing fee to that organization.  The profits from these fees are then divided up according to a mathematical formula that calculates the frequency of songs that are played.  Monitors from BMI/ASCAP make sure that radio stations and entertainment establishments have purchased a BMI/ASCAP license.
B.  Origin: the problem it was designed to solve.

Moore-Law Court found that, (1) The reduction of transaction costs; (2) the inability of clubs to identify which compositions they would use on any particular occasion; (3) the inevitable increase in monitoring costs in the absence of blanket licensing (4) ) the relative inexpensiveness of administering a license based on entertainment costs favored the use of a blanket licensing system.

C.  Courts fully enforce BMI licensing payment violators.

The courts have fully supported the enforcement of nonexclusive licensing systems.  BMI and ASCAP send monitors to check to make sure no one is using the catalogue without paying the licensing fee.  When a violator is found the courts have consistently found for BMI/ASCAP or the violator settles before litigation. 

Nightclub owners were found liable for failing to pay licensing fee.
 Even a juke box owner who failed to pay license fees was held liable.  In Allen-Genoa Rd. Drive-In, A BMI field investigator found a juke box that was playing BMI controlled music and did not have a BMI registration sticker.

D.  The application of the BMI/ASCAP scheme to Intellectual Property in the MMA industry.

Given the problem of stopping video copyright infringement over the internet, the Mixed Martial Arts industry should adopt a BMI/ASCAP type system to their video Intellectual Property.  An MMA company individually, or collectively would create a website, where one could pay a small blanket licensing fee and have the ability to download and watch anything within that catalogue.  If the MMA companies decide to create a collective website, profits would be distributed as a percentage based on the frequency of the companies videos that are downloaded.  Even more profits would be generated by the advertising space and revenue generated by such a centralized website.  As mentioned earlier companies such as Grokster distributed their software for free and made all their income from selling advertising space.  As the number of users of each software increased, the advertising opportunities became more and more lucrative.


Such a system would be especially effective for the smaller MMA companies in the United States such as Rumble in the Rock, KOTC, and Gracie Fighting Championships since the smaller companies lack the legal resources to combat piracy through litigation.  Also of great benefit would be the Japanese MMA organizations, Pancrase, Shooto, Rings, Deep and ZST, who do not have a presence in the states.


While the BMI and ASCAP licensing systems deal with the public performance rights of musical compositions, by analogy we can extend it to MMA videos.  Instead of implicating 106 (6) right of performance, a MMA video blanket licensing scheme could operate 106 (1) right to reproduce, and 106 (3) right to distribute.
E.  Consistent with goals of the copyright laws.


A MMA video blanket licensing scheme would be consistent with the goals of the copyright law in that downloads of videos at a low price would encourage the dissemination of information, knowledge and wisdom.  At the same time it would reward the copyright holder by generating revenue through the blanket licensing fee and the advertising revenue from the site.

VIII. Antitrust Issues with BMI/ASCAP licensing schemes.

A. BMI/ASCAP passes the Sherman Act Antitrust tests.


There have been several Sherman antitrust actions against BMI/ASCAP type blanket licensing schemes. Disgruntled licensees have waged antitrust attacks on the performing rights organizations' licensing practices over the last forty years.
 


Most of these cases have been brought under Sherman 1, monopolization.  Under Sherman 1, certain activities by monopolies qualify as per se illegal and anticompetitive or under the Rule of Reason Test.  Under the Per Se test naked restraints against competition such as tying arrangements and price fixing are deemed automatically violations of the Sherman Antitrust act.  All other activities follow the Rule of Reason test in which the court will allow the activity if the anticompetitive effects are not undue.

Because of concerns of anticompetitive practices, the 1941 consent decree between the Government and ASCAP allowed for an alternative to blanket licensing in the form of a per program license.


In 1950, the government reexamined the consent decree said that the alternative had to offer a real economic choice.  The amended consent decrees gave the courts the power to determine a reasonable license fee.


In the CBS line of cases, the Supreme Court determined that the courts should use Rule of Reason analysis to price fixing and tying arrangements rather than Rule of Reason for ASCAP and BMI type blanket licensing organizations.
  The Court determined that it was not experience in the industry.  This was “not literal price fixing”.  In the Moore-Law case the court also determined that they were not experienced.
  
The CBS court believed that blanket licensing was necessary to protect the rights of copyright holders and therefore was not a naked restraint on trade with no purpose except stopping competition.


Finally, in Buffalo Broadcasting, it was determined that as long as the alternatives were viable, even if seldom used, they would be considered realistic alternatives to Blanket Licensing.


In summary, in blanket licensing cases the courts balance the antitrust and copyright considerations and find that the organizations need for such a blanket license outweigh the anticompetitive effects.

B.  MMA video blanket license and Antitrust.


If the MMA industry were to adopt a blanket licensing agreement they would likely withstand antitrust challenges based on the Courts adoption of the Rule of Reason for BMI, ASCAP type blanket licensing arrangements.

Furthermore under the Moore-Law court’s blanket license benefit factors, an MMA blanket license scheme would benefit the industry.  An MMA blanket license would (1) reduce transaction cost for users to receive copyright rights to all the different organizations, (2) it would take care of the inability of individuals to identify which event or fight they wanted to download on a particular occasion, (3) reduce the inevitable increase in monitoring costs in going after direct and contributory infringers, (4)  and the relative inexpensiveness of administering a license based on MMA video costs.

IX. Conclusion

By setting up a centralized Blanket licensing system for MMA videos, the copyright holders of MMA videos are rightfully rewarded through the licensing fee and the advertising revenue.  No longer will everyone, the DVD burning software companies, the MMA message boards, the file sharing companies free ride and capitalize off the copyright owners reward.  

The fans of MMA are also rewarded in the low cost of MMA videos, wide variety of selection, and the dissemination of information and ideas through the easy access to the videos.   
� Nicholas Johnson, University of Iowa, 2006 CyberLaw Seminar





� 17 USCS §101





� � HYPERLINK "http://news.adcombat.com/article.html?id=10439" ��http://news.adcombat.com/article.html?id=10439� 





� 17 USCS §106 (1)





� 17 USCS §106 (3) 


 


� .  Rf Video, Inc. v. Dream Stage  Entertainment, Inc. (2005 Cal. App. Unpub. LEXIS �4733)





� 17 USCS §106 (5)





� 17 USCS §106 (1)





� Rf Video, Inc. v. Dream Stage Entertainment, Inc. (2005 Cal. App. Unpub. LEXIS 4733)





� United States v. Larracuente, 952 F.2d 672 (2d Cir. 1992)





� Charter Communs.,Inc.,Subpoena Enforcement Matter v. Charter Communs., Inc., 393 F.3d 771 (8th Cir. 2005)





�  � HYPERLINK "http://www.lexis.com/research/xlink?app=00075&view=full&searchtype=get&search=334+F.3d+645" \o "Clicking this link retrieves the full text document in another window" \t "x" �In re Aimster Copyright Litig., 334 F.3d 643, 645-646 (7th Cir. 2003)��


� Gershwin, 443 F.2d 1159, 1162





� � HYPERLINK "http://www.lexis.com/research/xlink?app=00075&view=full&searchtype=get&search=300+F.+Supp.+2d+1001" \o "Clicking this link retrieves the full text document in another window" \t "x" �UMG Recordings, Inc. v. Sinnott, 300 F. Supp. 2d 993, 1001 (D. Cal. 2004)�





� � HYPERLINK "http://www.lexis.com/research/xlink?app=00075&view=full&searchtype=get&search=76+F.3d+264" \o "Clicking this link retrieves the full text document in another window" \t "x" �Fonovisa, Inc. v. Cherry Auction, Inc., 76 F.3d 259, 264 (9th Cir. 1996)� 





� � HYPERLINK "http://www.lexis.com/research/xlink?app=00075&view=full&searchtype=get&search=76+F.3d+264" \o "Clicking this link retrieves the full text document in another window" \t "x" �Id.��


� Id. �


� � HYPERLINK "http://www.lexis.com/research/xlink?app=00075&view=full&searchtype=get&search=300+F.+Supp.+2d+1001" \o "Clicking this link retrieves the full text document in another window" \t "x" �UMG Recordings, Inc. v. Sinnott, 300 F. Supp. 2d 993, 1001 (D. Cal. 2004)�





� Hendrickson v. Ebay, Inc., 165 F. Supp. 2d 1082 (D. Cal. 2001)








� 17 U.S.C. § 512





� 17 U.S.C. § 512(k)(1)(B)





� � HYPERLINK "http://www.lexis.com/research/xlink?app=00075&view=full&searchtype=get&search=165+F.+Supp.+2d+1088" \o "Clicking this link retrieves the full text document in another window" \t "x" �Hendrickson v. Ebay, Inc., 165 F. Supp. 2d 1082, 1088 (D. Cal. 2001)��


� 17 U.S.C. § 512(a) – (d)





� 17 U.S.C. § 512(c)(1)(A). 





� 17 U.S.C. § 512(c)(1)(B). 





� 17 U.S.C. § 512(c)(1)(C). 





� � HYPERLINK "http://www.lexis.com/research/xlink?app=00075&view=full&searchtype=get&search=464+U.S.+417" \o "Clicking this link retrieves the full text document in another window" \t "x" �Sony Corp. of America v. Universal City Studios, Inc., 464 U.S. 417 (U.S. 1984)�





� � HYPERLINK "http://www.lexis.com/research/xlink?app=00075&view=full&searchtype=get&search=239+F.3d+1020" \o "Clicking this link retrieves the full text document in another window" \t "x" �A&M Records v. Napster, Inc., 239 F.3d 1004, 1020 (9th Cir. 2001)��


� � HYPERLINK "http://www.lexis.com/research/xlink?app=00075&view=full&searchtype=get&search=464+U.S.+417" \o "Clicking this link retrieves the full text document in another window" \t "x" �Sony Corp. of America v. Universal City Studios, Inc., 464 U.S. 439 (U.S. 1984)�





� 35 U.S.C. § 271(c)





� � HYPERLINK "http://www.lexis.com/research/xlink?app=00075&view=full&searchtype=get&search=907+F.+Supp.+1361" \o "Clicking this link retrieves the full text document in another window" \t "x" �Religious Tech. Ctr. v. Netcom On-Line Commun. Servs., 907 F. Supp. 1361 (D. Cal. 1995)��


� � HYPERLINK "http://www.lexis.com/research/xlink?app=00075&view=full&searchtype=get&search=125+S.+Ct.+2774" \o "Clicking this link retrieves the full text document in another window" \t "x" �MGM Studios Inc. v. Grokster, Ltd., 125 S. Ct. 2764, 2774 (U.S. 2005)�





� � HYPERLINK "http://www.lexis.com/research/xlink?app=00075&view=full&searchtype=get&search=125+S.+Ct.+2778" \o "Clicking this link retrieves the full text document in another window" \t "x" �Id. At 2778�





� Id. At � HYPERLINK "http://www.lexis.com/research/xlink?app=00075&view=full&searchtype=get&search=125+S.+Ct.+2779" \o "Clicking this link retrieves the full text document in another window" \t "x" �2779��


� Id. �


� Id. 





� � HYPERLINK "http://www.sherdog.net/forums/showthread.php?t=293755" ��www.sherdog.net/forums/showthread.php?t=293755�





� Id. 





� � HYPERLINK "http://www.wired.com/wired/archive/2.03/economy.ideas_pr.html" ��http://www.wired.com/wired/archive/2.03/economy.ideas_pr.html�





� Id. 





� Id. 





� � HYPERLINK "http://ww.wired.com/news/ebiz/0,1272,57348,00.html" ��http://ww.wired.com/news/ebiz/0,1272,57348,00.html�





� Id. 





� � HYPERLINK "http://www.lexis.com/research/xlink?app=00075&view=full&searchtype=get&search=527+F.+Supp.+767" \o "Clicking this link retrieves the full text document in another window" \t "x" �Broadcast Music, Inc. v. Moor-Law, Inc., 527 F. Supp. 758, 767 (D. Del. 1981)��� HYPERLINK "http://www.lexis.com/research/xlink?app=00075&view=full&searchtype=get&search=37+Vand.+L.+Rev.+198" \o "Clicking this link retrieves the full text document in another window" \t "x" ��


� Broadcast Music, Inc. v. Beloff, 1988 U.S. Dist. LEXIS 16488 (D.N.D. 1988), BROADCAST MUSIC, INC. v. O'CONNELL'S CLOVER CLUB, INC., 1983 U.S. Dist. LEXIS 15186 (D. Minn. 1983)





� � HYPERLINK "http://www.lexis.com/research/xlink?app=00075&view=full&searchtype=get&search=1984+U.S.+Dist.+LEXIS+20644" \o "Clicking this link retrieves the full text document in another window" \t "x" �BROADCAST MUSIC, INC. v. ALLEN-GENOA RD. DRIVE-IN, INC., 1984 U.S. Dist. LEXIS 20644 (D. Tex. 1984)��





� � HYPERLINK "http://www.lexis.com/research/xlink?app=00075&view=full&searchtype=get&search=125+S.+Ct.+2774" \o "Clicking this link retrieves the full text document in another window" \t "x" �MGM Studios Inc. v. Grokster, Ltd., 125 S. Ct. 2764, 2774 (U.S. 2005)��


� � HYPERLINK "http://www.lexis.com/research/xlink?app=00075&view=full&searchtype=get&search=37+Vand.+L.+Rev.+184" \o "Clicking this link retrieves the full text document in another window" \t "x" �37 Vand. L. Rev. 183, 184� 





� Id. At 188





� United States v. ASCAP, 1940-43 Trade Cas. (CCH) P56,104 (S.D.N.Y. 1941)�


� United States v. ASCAP, 1950-51 Trade Cas. (CCH) P62,595 (S.D.N.Y. 1950)


  


� CBS III, 441 U.S. at 20.  





� Moor-Law, 527 F. Supp. at 760.�� HYPERLINK "http://www.lexis.com/research/xlink?app=00075&view=full&searchtype=get&search=37+Vand.+L.+Rev.+216" \o "Clicking this link retrieves the full text document in another window" \t "x" ��


� CBS III, 441 U.S. at 20.  





� � HYPERLINK "http://www.lexis.com/research/xlink?app=00075&view=full&searchtype=get&search=744+F.2d+917" \o "Clicking this link retrieves the full text document in another window" \t "x" �Buffalo Broadcasting Co. v. American Soc'y of Composers, Authors & Publishers, 744 F.2d 917 (2d Cir. 1984)��


� � HYPERLINK "http://www.lexis.com/research/xlink?app=00075&view=full&searchtype=get&search=37+Vand.+L.+Rev.+184" \o "Clicking this link retrieves the full text document in another window" \t "x" �37 Vand. L. Rev. 183, 184-185�





� � HYPERLINK "http://www.lexis.com/research/xlink?app=00075&view=full&searchtype=get&search=527+F.+Supp.+767" \o "Clicking this link retrieves the full text document in another window" \t "x" �Broadcast Music, Inc. v. Moor-Law, Inc., 527 F. Supp. 758, 767 (D. Del. 1981)��� HYPERLINK "http://www.lexis.com/research/xlink?app=00075&view=full&searchtype=get&search=37+Vand.+L.+Rev.+198" \o "Clicking this link retrieves the full text document in another window" \t "x" ��








