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BROADCASTING IN

THE PUBLIC INTEREST:

THE LEGACY OF FEDERAL
COMMUNICATIONS COMMISSIONER
NICHOLAS JOHNSONf

Kenneth L. Kolson*

Manifestly, the government cannot prescribe that all material offered shall
be printed or broadcast, since that would lead to absurdities. It cannot pre-
scribe that the material shall conform to any particular standard, such as
“fairness,” “impartiality,” or “public interest, convenience, or necessity,”
without setting up a bureau to supervise compliance with the standard; and
once such a bureau is established, there is censorship. In a word, the alterna-
tive is between so-called private censorship and actual government censor-
ship, and the latter is the evil against which the First Amendment is directed.
Louis G. Caldwell

Freedom of Speech and Radio Broadcastingl

I

he Federal Communications Act of 19342 established the FCC and
charged that agency with responsibility for regulating the youth-
ful broadcasting industry by granting licenses which entitle holders to
use the electromagnetic spectrum according to rules laid down by Con-

iPrepared for delivery at the 1977 Annual Meeting of the American Political
Science Association.

*Assistant Professor of Political Science, Hiram College.

The research project on which this essay is based was supported by a grant from
the National Endowment for the Humanities. The author also wishes to acknowledge
the American Political Science Association, which supported his participation in the
“Public Interest and Common Good” seminar series that was conducted during the
summer of 1976 under the auspices of the Association’s Ethical Issues in Political
Life Project.
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2Communications Act of 1934, 48 Stat. 1064 (1934).
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134 ADMINISTRATIVE LAW REVIEW

gress and by the Commission. It was alleged that “chaos” had reigned
during the early days of broadcasting and that the spectrum, a scarce
natural resource, could never be ‘“developed” without government
intervention. While the idea that the public “owns” the airwaves and,
so to speak, leases space to private parties who are to act as trustees has
never been universally accepted, there is much that lends support to
such an interpretation, not least of which is the stipulation in the Act
that broadcaster performance be in the service of the “public interest,
convenience, and necessity.”3

The FCC immediately became the subject of considerable contro-
versy and has remained so ever since. In the beginning it was laissez-
faire conservatives who cried censorship and who charged that such an
agency would impose fetters on the free enterprise system, moving us
yet another step down the road that leads inexorably to “Big Brother.”
Since most Americans have come to be resigned to Big Brother even
if not enamored of him, the original objections levelled against the
FCC have given way to more specific complaints about how the broad-
casting industry is to be regulated. Some individuals, especially those
in the industry, are still inclined to blame all of the ills of American
broadcasting on either the heavy hand of government regulation or the
threat of it. Others, especially at the Commission, are quick to conclude
that the pursuit of private gain, at least in broadcasting, does not re-
dound to the public benefit; former FCC Chairman Newton Minow’s
charge that television is a “vast wasteland” being the classic example.

Minow’s charge was hard to refute at the time; indeed, his charac-
terization of “televisionland” may still be apt, even more than fifteen
years after the fact (an aeon for such a youthful industry. Thirty years

3Communications Act of 1934, 48 Stat. 1085 (1934). Nicholas Johnson’s view of the
status of the airwaves is contained in the following passage:

The airwaves are public property. A frequency assignment is not “‘owned”—it is

licensed from the public, like public lands. A broadcasting license is a trusteeship,

equivalent to the position held by an elected official. His “election” occurs every

3 years, when the FCC hears from his local “constituency” whether they wish to

continue him “in office” for another 3 years.

Renewal of Standard Broadcast and Television Licenses, 11 F.C.C. 2d 809, 810 (1968)
(Comm’r Johnson, dissenting).

One of those who resists the public ownership theory is Senator William Prox-
mire. “Lawyers,” he has written, “are very careful to avoid the claim that the public
owns the electromagnetic spectrum because nowhere in the law books is there such
a declaration.” Abandon the Fairness Doctrine, in THE CLASH OF IssUES: READINGS
AND PROBLEMS IN AMERICAN GOVERNMENT 197 (J. Burkhart, S. Krislov, and R. Lee
eds. 1976).

Recently, the question of the legal status of the airwaves has become embroiled
in the debate over the public’s “right of access” to broadcasting facilities, Barron,
infra note 66.
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BROADCASTING IN THE PUBLIC INTEREST 135

ago practically no one in the United States owned a television receiver).
Yet there have been changes in both television and radio—important
changes. Technological developments have made color television gen-
erally available to the American consumer; CATYV (cable) and the per-
fection of videotape have added immensely to TV’s appeal and to its
ubiquity. Changes in FCC policy have enlivened FM radio, invigorated
local programming, and contributed to the more explicit treatment of
controversial themes on radio and television. Most important, though,
was the passage of the Public Broadcasting Act of 1967, which, while
not exactly creating an American BBC, nevertheless did give birth to
the Corporation for Public Broadcasting, which some view as a signifi-
cant first step toward the eventual de-commercialization of American
broadcasting. These policy changes, especially those aimed at de-
commercialization, are in no small measure attributable to an increas-
ingly widespread notion that FCC licensees have been using the pub-
lic’s airwaves irresponsibly. They also reflect the considerable political
clout now wielded by the “public interest” lobbies.

No man has played a more conspicuous role in this reform move-
ment than Nicholas Johnson, former FCC Commissioner and relentless
critic of both the industry and the agency. Appointed to the Commis-
sion by President Johnson in 1966, he served for seven tempestuous
years before President Nixon resolutely watched his term expire. In
“table-pounding™? dissents, newspaper and magazine articles, law re-

447 US.C. §§ 390 et. seq. (1970).

5This characterization of Comm'r Johnson’s performance was pronounced by
Chairman Dean Burch in A.T&T., 20 F.C.C. 2d 886, 890 (1969) (Chairman Burch
concurring). Chairman Burch went on to cite the “old saw among lawyers that ‘if
you're weak on facts, argue the law; if you're weak on the law, argue the facts; if
you're weak on both the law and the facts, pound the table’” (id.). Comm'r John-
son replied that “most of us stopped using it [the “threadbare debater’s canard”]
after the first year in law school” (id. at 895) (Comm’r Johnson, dissenting).

This is one of many public exchanges between Comm'r Johnson and his col-
leagues. Among the more interesting are those featuring Chairman Hyde in
Forum Communications, Inc., 17 F.C.C. 2d 959 (1969); Chairman Burch and Comm’r
Cox in AT&T., 20 F.C.C. 2d 886 (1969), and 21 F.C.C. 2d 153 (1969) ; Chairman
Burch in Committee for the Fair Broadcasting of Controversial Issues 25 F.C.C. 2d
283 (1970); Chairman Burch in The Selling of the Pentagon, 30 F.C.C. 2d 150 (1971);
Comm’r Reid in National Industry Advisory Comm., 35 F.C.C. 2d 921 (1972); Comm’r
Wiley in The Handling of Public Issues under the Fairness Doctrine, 40 (1972); and
Chairman Burch in Cable Television Report and Order, 36 F.C.C. 2d 143 (1972).

The remarks of Comm’r Cox are especially interesting because Mr. Cox and Mr.
Johnson were old comrades-in-arms (see Comm’r Johnson’s extravagant tribute to his
colleague in KCMC, Inc., 25 F.C.C. 2d 603, 617-18 (1970) (Comm’r Johnson dissent-
ing)). In his statement in A.T.&T., 21 F.C.C. 2d 153 (1969) (Comm’r Cox, concurring)
Mr. Cox defends Chairman Burch’s characterization of Mr. Johnson’s “table-pounding’
dissent in the A'T&T. case, and claims that Mr. Johnson “continues to . . . misstate
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view articles, public speeches, two books,® and countless television and
radio appearances, Mr. Johnson has assailed American broadcasting in
no uncertain terms. Today, as head of the National Citizens Committee
for Broadcasting, he remains the country’s most visible and articulate
broadcasting critic. In an era when ““public interest” lobbies and con-
sumers’ unions have wrought profound changes in all aspects of Amer-
ican life, it would be appropriate to examine with some care the re-
formers’ view of what ails American broadcasting and scrutinize their
proposed solutions. Toward that end I propose in this essay to submit
Mr. Johnson’s thought, as it might be distilled from his written work—
and especially that which constitutes his legacy as FCC Commissioner
—to just such an examination.

II

Mr. Johnson’s case against the FCC is a specific instance of a com-
plaint frequently levelled against regulatory agencies; they have failed

4
the facts and ignore the applicable law” (id. at 154), and describes certain passages
in Mr. Johnson’s opinion as being “in extremely bad taste.” Id. at 160. Whether
in bad taste or not, Mr. Johnson’s prose is certainly colorful, and he was not in the
habit of pulling his punches. A representative sample of Mr. Johnson at his table-
pounding best would include his frequent references to the poetry of Bob Dylan,
Mason Williams, and the Rolling Stones, and his penchant for entering Herblock
cartoons into the record. Other highlights include his reference to the FCC’s com-
parative hearing rules as an “amorphous glob” in Farragut Television Corporation,
8 F.C.C. 2d 279, 291 (1967) (Comm’r Johnson, dissenting); ‘“This is the stuff of op-
pression” in KRAB-FM, 24 F.C.C. 2d 266, 270 (1970) (Comm’r Johnson, dissenting);
his reference to an FCC decision as ‘‘truly shocking . . . an astonishing opinion” in
Star Stations of Indiana, Inc., 19 F.C.C. 2d 991, 996 (1969) (Comm'r Johnson, dis-
senting); his reference to Chairman Burch as “Pentagon lawyer Lt. Colonel Burch”
in The Selling of the Pentagon, 30 F.C.C. 2d 150, 163 (1971) (Comm’r Johnson,
separate statement); “This is a lawless decision” in Moline Television Corporation,
31 F.C.C. 2d 263, 277 (1971) (Comm’r Johnson, dissenting); his reference to an FCC
decision as a “punt on first down,” a “cop-out,” and “a blatantly partisan gift to an
incumbent President seeking re-election” in Handling of Political Broadcast, 36 F.C.C.
2d 40, 55, 57 (1972) (Comm’r Johnson, dissenting); his characterization of the FCC
decision-making process as “political blackmail” in Cable Television Report and
Order, 36 F.C.C. 2d 143, 314 (1972) (Comm’r Johnson, concurring in part, dissenting
in part); his reference to one FCC decision as a “Thanksgiving Day” present from
the FCC to “Ma” Bell in AT&T., 38 F.C.C. 2d 213, 269 (1972) (Comm'r Johnson,
dissenting); his reference to an FCC policy as being “chicken-hearted” in Diocesan
Union of Holy Name Societies, 43 F.C.C. 2d 548, 550 (1973) (Comm'r Johnson, dis-
senting); and his description of a decision as “by all odds one of its [the FCC’s] most
outrageous decisions to date” in Chronicle Broadcasting Co., 40 F.C.C. 2d 775, 828
(1973) (Comm’r Johnson, dissenting).

6N. Jounson, How TO TALK BACK To YOUR TELEVISION SET (1970); TEST PATTERN FOR
LiviNg (N. Johnson ed. 1972); Johnson, 4 Day in the Life; The Federal Communica-
tions Commission, 82 YALE L.J. 1575 (1973).
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to regulate their respective industries because they have been “cap-
tured” by those industries, or, to put it another way, they have adopted
their respective industries as “clients.” Thus, like the Veterans Admin-
istration or the Agriculture Department, the FCC has been character-
ized as a ‘“‘clientele agency.”?

It is not hard to understand how an incestuous relationship might
develop between agency and industry. For one thing, service on the
Commission is thought to require some expertise. Where better to re-
cruit experts to man the agency than from the industry? On the other
side of the coin, who could be better qualified for top management
posts with the networks than former members of the Commission (an
arrangement described by Ralph Nader as “the deferred bribe”)? In
any event this incestuous (or at least cozy) relationship has contributed
much to the suspicion that the agency is inclined to stand idly by
while private broadcasters line their pockets at the public’s expense.®

Starting from this “industry capture” theory, Nicholas Johnson con-
tends that the Commission has not only failed to enforce the public
interest injunction imposed on licensees by the Federal Communica-
tions Act, but that it has not even been able to define that concept.
The failure of the agency to formulate a public interest standard has
meant that the agency has had to automatically approve anything and
everything proposed by its corporate clients. This state of affairs results
in corporate practices that cannot be regarded as consonant with the
public interest and which brazenly flout the purposes of the Act.

For example, few would deny that monopoly is not in the public
interest. Yet with the acquiescence of the agency the industry has come
to be dominated by a few “conglomerate corporate broadcasters,”? the
most prominent of which are the vast commercial networks. Because
the development of nationwide networks was not anticipated by the
Commission, the FCC attempts to impose the public interest injunction
against individual stations, not networks. This is simply unrealistic.

Classic discussions of this problem appear in E. HERRING, PUBLIC ADMINISTRATION
AND THE PuBLIC INTEREST (1936); R. CusHMAN, THE INDEPENDENT REGULATORY CoM-
MIssIONs (1941); and M. BERNSTEIN, REGULATING BUSINESs BY INDEPENDENT COMMISSION
(1955). A good recent discussion of clientele agencies may be found in Chapter 12 of
T. Lowi, AMERICAN GOVERNMENT: INCOMPLETE CONQUEST (1976).

For a persuasive argument to the effect that this view of the relationship between
the FCC and the broadcasting industry is far too simplistic see Williams, The
Politics of American Broadcasting: Public Purposes and Private Interests, 10 JOURNAL
OF AMERICAN STUDIES 329 (1976).

8No better example of this can be found than Kohlmeier’s account of how Lyndon
Johnson and his wife were able to parlay an FCC broadcasting license into a con-
siderable private fortune. See L. KOHLMEIER, THE REGULATORs (1969).

9RKO General, Inc., 16 F.C.C. 2d 989, 993 (1969) (Comm’r Johnson, dissenting).
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Thus, although it put up a fight for a time during the 1940s,10 the
truth is that the FCC has never really come to grips with the reality
of nationwide network dominance of American broadcasting.

Networks are not the only problem. Although the FCC does have
“multiple ownership” rulesi! that attempt to prevent undue concen-
tration of media control, the Commission has found it difficult to keep
the licenses of individual stations from passing into the hands of the
“Media Barons.”'2 Sometimes this occurs through the merger of parent
corporations. Thus, when the license for station KFWB, Los Angeles,
came up for renewal in 1969, Commissioner Johnson urged his col-
leagues to take the opportunity provided by the renewal proceeding
to review the likely effect on the communications industry of the
merger of Westinghouse Electric (parent of Westinghouse Broadcast-
ing, the original licensee of KFWB and a Media Baron in its own
right) with MCA, Inc. “It is simply irresponsible to suggest that the
Commission’s review function under its ‘public interest’ standard can
be delegated to the U.S. Department of Justice and its more limited
concerns under the antitrust laws.”13 But the renewal process is largely
pro forma, and Mr. Johnson’s plea fell on deaf ears.

The licenses of stations can usually be sold for a considerable profit
as a matter of course without much in the way of Commission scrutiny.
Sometimes this can result in the problem known as ‘“‘cross-ownership,”
which occurs, for example, when the owner of the local newspaper is

10The authority of the FCC to regulate “chain broadcasting” was upheld by the
Supreme Court in National Broadcasting Co. v. United States, 319 U.S. 190 (1943).
Writing for the Court, Mr. Justice Frankfurter, in a passage reminiscent of Gibbons
v. Ogden (9 Wheat. 1 (1824)) held that “. . . the Act does not restrict the Commis-
sion merely to supervision of the traffic [over the airwaves). It puts upon the Com-
mission the burden of determining the composition of that traffic.” Id. at 215~16.
Two years later the Commission set an important precedent by declaring that local
stations were to be held responsible for network programming. United Broadcasting
Co., 19 F.C.C. 515 (1945).

11The “duopoly” rule prohibits ownership of stations (AM, FM, or TV) with over-
lapping signals, i.e., stations in the same service area. This does not, however, prevent
ownership of AM-FM-TV combinations within the same service area. 47 C.F.R.
§§ 73.35(a), 73.240(a)(1), 73.636(a)(1) (1976) .

“Maximum ownership” rules are aimed at preventing undue ‘“concentration of
control” by an individual owner. These rules, however, are rather vague. 47 C.F.R.
§§ 73.35(b), 73.240(a)(2), 73.636(a)(2) (1976).

The FCC also tries to encourage the decentralization of TV programming
through the “prime time access” rule, which requires that local broadcasters sched-
ule no more than three hours per evening with programming supplied by the net-
works. 47 C.F.R. § 73.658(k) (1976).

12The Media Barons and the Public Interest is the title of Chapter 2 of N. Joun-
soN, How 10 TALK BAck TO YOUR TELEVIsION SET (1970).

13Westinghouse Broadcasting Co., 16 F.C.C. 2d 1041, 1045-46 (1969) (Comm’r
Johnson, dissenting) .
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awarded some combination of AM-FM-TV licenses in the same service
area. An illustrative case is described by Commissioner Johnson:

When all is said and done, the Commission has permitted the applicants
to transfer four of the most powerful media voices in the Dallas~Ft. Worth
market into the hands of two business entities. . . .

The majority has made no pretense that it has guarded the public interest
in this transfer. The majority does not hide the fact that it has no standards
or guidelines for transfers of TV-newspaper combinations—other than auto-
matic approval of whatever is asked. Although the transfer, on its face,
violates all the important Commission and Congressional policies against
cross-ownership of important media, the Commission has not asked the
parties even to explain what purported benefits of the transaction will ac-
crue to the public.14

According to Mr. Johnson, the FCC is so beholden to the industry
that it has even sanctioned corporate fraud. In one such case the Com-
mission renewed the license of an Indianapolis radio station that
“bilked its advertisers of more than $6,000 in advertising revenues (all
during a l-year probationary license renewal period).”’'5 Another case
involved over-billing advertisers to the tune of $41,000.1 In yet an-
other,'” the Commission renewed the license of a station whose facili-
ties had allegedly been used by the Rev. James Lofton, Jr. to sell tips
on the numbers game to members of his audience. Commissioner John-
son’s exasperation in the face of this type of FCC non-regulation was
reflected in the following passage from his dissent in the WKKO case:

Not content just to ignore statutory programming standards which compel op-
eration in “the public interest,” this Commission is even prepared to ignore
ethical and professional standards essential to “the industry interest”. . . .

I regret the necessity to write an opinion of this length to explain, once
again, why I believe fraud to be inconsistent with the public interest. But if

14Times Herald Printing Company, 25 F.C.C. 2d 984, 1010 (1970) (Comm’r John-
son, dissenting) (emphasis in original). In a similar case Mr. Johnson wrote:
Bonneville International Corp. receives approval today from this Commission to
add to its stable of industrial and mass media properties an AM radio station,
and an FM radio station, in the second largest market in the United States: Los
Angeles—a city in which it already has a $20 million interest in the prestigious
and dominant Los Angeles Times.
This action is taken without a public discussion of the principal issues raised by
this case: the conflicts with the public interest in granting ever-increasing mass
media power—with all its economic, political, and social implications—to large
industrial conglomerate corporations in the United States, in this case an in-
dustrial conglomerate that is inexorably intertwined with a religious sect, the
Mormon Church.
John Poole Broadcasting Co., 16 F.C.C. 2d 458, 460 (1969) (Comm'r Johnson, dis-
senting).
15Star Stations of Indiana, Inc, 19 F.C.C. 2d 991, 996 (1969) (Comm’r -Johnson,
dissenting).
16WKKO, Inc,, 24 F.C.C. 2d 889 (1970).
17Sonderling Broadcasting Corp., 29 F.C.C. 2d 866 (1971).
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one does not occasionally take the time to restate the truth of the self evi-
dent, it is possible to lose one’s sensibilities in this weird Orwellian wonder-
land known as the United States Federal Communications Commission.18

When it is said that the FCC has adopted the broadcasting industry
as its clients, what is really meant is that the Commission is in cahoots
with the Media Barons. One of the victims of this arrangement, ac-
cording to Mr. Johnson, is the small, independent broadcaster. Con-
sider the case of a licensee named Esther Blodgett.!® This independent-
minded septuagenarian ran a small radio station in rural Wisconsin
(WMCW-—standing for “Milk Capital of the World”), and the only
complaint against her stemmed from her inattention to bureaucratic
detail. She regularly neglected, though not out of malice, to file forms
required by the Commission and to answer their letters. For repeated
offenses she was fined $500 by the FCC when her license was renewed
in 1968. Mr. Johnson complained that $500 seemed rather harsh con-
sidering that the licensee ran an unprofitable radio station that indis-
putably served the needs of the local community. In a similar case Mr.
Johnson lamented the injustice inherent in the Commission’s double
standard:

Our most severe penalties continue to be reserved for people—the shrimp
boat captain caught uttering a profanity over his radio telephone, the small
town AM radio station operator who fails to paint his antenna tower, the
radio amateur who strays off frequency. But the corporations are super-
human, above and beyond the law. If, perchance, one of their employees
gets caught, that’s the end of the matter. So long as he’s disposed of, the
corporation goes merrily on.20

In yet another case, the Commissioner wrote that he regretfully had
to conclude that “politically weak, financially precarious Commission
licensees feel the full force of Commission wrath while the rich and
powerful remain immune."”?!

Mr. Johnson's indictment of the incestuous relationship between
the FCC and the Media Barons begins with the fact that the latter use
the former to obtain what amounts to a “license to print money,” but
it does not end there. For Mr. Johnson "‘broadcasting is programing,”2?
and, in America, broadcast programming is corrupted by corporate

18WKKO, Inc., 24 F.C.C. 2d 889, 890, 892 (1970) (Comm’r Johnson, dissenting).

19Esther Blodgett, 14 F.C.C. 2d 342 (1968).

20Teleprompter, 40 F.C.C. 2d 1027, 1039 (1973) (Comm'r Johnson, dissenting)
(emphasis in original).

21National Broadcasting Co., 16 F.C.C. 2d 698, 703 (1969) (Comm’r Johnson, dis-
senting)..

22Renewal of Standard Broadcast Station Licenses, 7 F.C.C. 2d 122, 130 (1967)
(Comm'r Johnson, dissenting).
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greed and by the broadcasters’ contempt for the public interest. This
explains the reluctance of licensees to offer any manner of program-
ming that does not promise to make them rich, news and public affairs
programming, for example.

While he was on the Commission, Mr. Johnson, with Commissioner
Kenneth A. Cox, proposed that every broadcaster be required to de-
vote a stipulated number of hours each week to news, public affairs,
and “other non-entertainment” programming. Specifically, they would
have required every station to allocate five percent of its programming
time to the news, one percent to public affairs, and five percent to
other non-entertainment. The Commissioners proposed this “5-1-5
Rule” with the thought that although “it is impossible to ‘quantify’
the public starvation in the area of responsible public interest pro-
gramming, some standards, any standards, would be refreshing and
welcome.”?3 The rule was never adopted. The Commission, bereft of
any quantitative standards in this area, continues to pay lip service
to the public interest, but according to Mr. Johnson it is incapacitated.
Thus, when the FCC in 1972 approved the sale of a 50,000 watt, clear-
channel AM station in Cleveland to a firm that made a non-binding
proposal to devote only 3.5%, of its air time to other non-entertainment
programming, Mr. Johnson branded it “a classic illustration of the
anything-for-business stance that has come to characterize this ‘regu-
latory’ agency.”’2*

23Pennsylvania/Delaware Renewals, 36 F.C.C. 2d 515, 549 (1972) (Comm’r Johnson,
dissenting). Mr. Johnson’s most complete statement on the subject of license renewal
proceedings may be found in his essay, issued jointly with Comm’r Cox, entitled
Broadcasting in America and the FCC’s License Renewal Process: An Oklahoma
Case Study, 14 F.C.C. 2d 1 (1968). Mr. Johnson could not conceal his indignation
when the Commission renewed the licenses of stations with poor news and public
affairs programming records. In one table-pounding dissent he wrote: ** ‘No news is
good news’ has today become the motto of the FCC for 120,000 citizens of Greens-
boro, N.C. For no news is precisely what citizens tuning into WMDE-FM are going
to be hearing in the near future, as a result of today’s decision.” Herman C. Hall,
11 F.C.C. 2d 344, 344 (1968) (Comm’rs Cox and Johnson, dissenting).

24National Broadcasting Co., 37 F.C.C. 2d 657, 661 (1972) (Comm’r Johnson, dis-
senting). Other indignant references to the Commission’s failure to formulate a
workable public interest standard include his reference to the FCC’s “complacent
and comfortable hear-no-evil, see-no-evil slouch in front of the radio and television
sets of America” in Renewal of Standard Broadcast Station Licenses, 7 F.C.C. 2d
122, 131 (1967) (Comm’r Johnson, dissenting); his charge of “all-out indifference
[to the public interest]” in Lamar Life Broadcasting Company, 14 F.C.C. 2d 431,
443 (1968) (Comm’rs Cox and Johnson, dissenting) ; his characterization of the FCC
as “the regulatory Commission least likely to succeed in serving the public interest”
in Forum Communications, Inc., 17 F.C.C. 2d 959, 961 (1969) (Comm’r Johnson, dis-
senting); his observation that “It was the bright hope of the Congress, in an era when
this Commission was born, that the Federal regulatory agencies would come to be
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News and public affairs programming can also be “tailored” to suit
a broadcaster’s economic interest, a practice that may not serve the
public interest. Of course it is easy to imagine how a conflict of interest
could arise between a licensee’s desire to maximize his advertising rev-
enues and his responsibility to inform his audience in an impartial way.
One such case involved newscaster Chet Huntley, who had invested in
the cattle and meat business, and who on several occasions editorialized
against bills pending in Congress that presumably would have had a
detrimental effect on his investments. In his dissenting opinion in that
case,?5 Commissioner Johnson explained that the public interest is dis-
served when the media are used “for the propagation of information
and opinion selected (or omitted) not on the basis of its inherent truth,
relevance or usefulness, but because of its impact upon the economic
interests of the licensee.”?6 Further, the Commissioner urged the FCC
to adopt a policy stipulating that “‘any licensee that fails to insure the
presentation of economically disinterested views will be called upon to
justify why the retention of its broadcasting license is in the public
interest.”2?” The Commission, of course, did no such thing. An even
more disturbing case was prompted by the proposed merger between
ABC and ITT. In dissent, Mr. Johnson pointed out that the merger:

will place one of the largest purveyors of news and opinion in America
under the control of one of the largest conglomerate corporations in the
world, a company that derives 60 percent of its earnings from foreign
sources and 40 percent of its domestic income from defense and space con-
tracts. The possibility that the integrity of the news judgment of ABC
would be affected by the economic interests of ITT is a real threat. . . .28

Corporate greed does not merely threaten to corrupt newscasts, pub-
lic affairs, and other non-entertainment programming. It extends well
beyond these areas. Although the ECC declared on one occasion that
“the Commission would be concerned if a licensee chose to broadcast
material based on its private commercial interest rather than on the

watchdogs of the public interest. In the Commission’s action today I do not see a
watchdog at work. I see a lap dog asleep.” in Midwest Radio-Television, Inc., 24
F.C.C. 2d 625, 637 (1970) (Comm'r Johnson, dissenting); and his characterization of
the FCC as an agency “whose standards are no standards, whose administrative
policies are the non-policies of avoidance and deference, and whose members are
quite simply frozen into public interest timidity by their long years of see-no-evil,
hear-no-evil, speak-no-evil decision-making” in Black Caucus of the U.S. House of
Rep., 40 F.C.C. 2d 249, 267 (1973) (Comm’r Johnson, dissenting).

25National Broadcasting Co., 14 F.C.C. 2d 718, 724 (1968) (Comm’r Johnson, dis-
senting). The majority decided simply to send a “nasty letter” to NBC.

261d.

27]d.

28ABC-ITT Merger, 7 F.C.C. 2d 245, 287 (1966) (Comm'r Johnson, dissenting).
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