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BROADCASTING IN

THE PUBLIC INTEREST:

THE LEGACY OF FEDERAL
COMMUNICATIONS COMMISSIONER
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Manifestly, the government cannot prescribe that all material offered shall
be printed or broadcast, since that would lead to absurdities. It cannot pre-
scribe that the material shall conform to any particular standard, such as
“fairness,” “impartiality,” or “public interest, convenience, or necessity,”
without setting up a bureau to supervise compliance with the standard; and
once such a bureau is established, there is censorship. In a word, the alterna-
tive is between so-called private censorship and actual government censor-
ship, and the latter is the evil against which the First Amendment is directed.
Louis G. Caldwell

Freedom of Speech and Radio Broadcastingl

I

he Federal Communications Act of 19342 established the FCC and
charged that agency with responsibility for regulating the youth-
ful broadcasting industry by granting licenses which entitle holders to
use the electromagnetic spectrum according to rules laid down by Con-

iPrepared for delivery at the 1977 Annual Meeting of the American Political
Science Association.
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2Communications Act of 1934, 48 Stat. 1064 (1934).
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gress and by the Commission. It was alleged that “chaos” had reigned
during the early days of broadcasting and that the spectrum, a scarce
natural resource, could never be ‘“developed” without government
intervention. While the idea that the public “owns” the airwaves and,
so to speak, leases space to private parties who are to act as trustees has
never been universally accepted, there is much that lends support to
such an interpretation, not least of which is the stipulation in the Act
that broadcaster performance be in the service of the “public interest,
convenience, and necessity.”3

The FCC immediately became the subject of considerable contro-
versy and has remained so ever since. In the beginning it was laissez-
faire conservatives who cried censorship and who charged that such an
agency would impose fetters on the free enterprise system, moving us
yet another step down the road that leads inexorably to “Big Brother.”
Since most Americans have come to be resigned to Big Brother even
if not enamored of him, the original objections levelled against the
FCC have given way to more specific complaints about how the broad-
casting industry is to be regulated. Some individuals, especially those
in the industry, are still inclined to blame all of the ills of American
broadcasting on either the heavy hand of government regulation or the
threat of it. Others, especially at the Commission, are quick to conclude
that the pursuit of private gain, at least in broadcasting, does not re-
dound to the public benefit; former FCC Chairman Newton Minow’s
charge that television is a “vast wasteland” being the classic example.

Minow’s charge was hard to refute at the time; indeed, his charac-
terization of “televisionland” may still be apt, even more than fifteen
years after the fact (an aeon for such a youthful industry. Thirty years

3Communications Act of 1934, 48 Stat. 1085 (1934). Nicholas Johnson’s view of the
status of the airwaves is contained in the following passage:

The airwaves are public property. A frequency assignment is not “‘owned”—it is

licensed from the public, like public lands. A broadcasting license is a trusteeship,

equivalent to the position held by an elected official. His “election” occurs every

3 years, when the FCC hears from his local “constituency” whether they wish to

continue him “in office” for another 3 years.

Renewal of Standard Broadcast and Television Licenses, 11 F.C.C. 2d 809, 810 (1968)
(Comm’r Johnson, dissenting).

One of those who resists the public ownership theory is Senator William Prox-
mire. “Lawyers,” he has written, “are very careful to avoid the claim that the public
owns the electromagnetic spectrum because nowhere in the law books is there such
a declaration.” Abandon the Fairness Doctrine, in THE CLASH OF IssUES: READINGS
AND PROBLEMS IN AMERICAN GOVERNMENT 197 (J. Burkhart, S. Krislov, and R. Lee
eds. 1976).

Recently, the question of the legal status of the airwaves has become embroiled
in the debate over the public’s “right of access” to broadcasting facilities, Barron,
infra note 66.
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